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llinois Department NOTICE TO BIDDERS
of Transportation

1. TIME AND PLACE OF OPENING BIDS. Electronic bids are to be submitted to the electronic bidding system
(iCX-Integrated Contractors Exchange). All bids must be submitted to the iCX system prior to 12:00 p.m.
November 18, 2022 at which time the bids will be publicly opened from the iCX SecureVault.

2. DESCRIPTION OF WORK. The proposed improvement is identified and advertised for bids in the
Invitation for Bids as:

Contract No. 76M79
MADISON County

Section (R-1)RS-5

Project NHPP-KA57(594)
Route FAP 793

District 8 Construction Funds

6.87 miles of standard overlay resurfacing, ADA improvements, patching, guardrail improvements and
detector loop replacement on US 40/ IL 143 in Highland.

3. INSTRUCTIONS TO BIDDERS. (a) This Notice, the invitation for bids, proposal and letter of award shall,
together with all other documents in accordance with Article 101.09 of the Standard Specifications for Road
and Bridge Construction, become part of the contract. Bidders are cautioned to read and examine carefully
all documents, to make all required inspections, and to inquire or seek explanation of the same prior to
submission of a bid.

(b) State law, and, if the work is to be paid wholly or in part with Federal-aid funds, Federal law requires the
bidder to make various certifications as a part of the proposal and contract. By execution and submission
of the proposal, the bidder makes the certification contained therein. A false or fraudulent certification
shall, in addition to all other remedies provided by law, be a breach of contract and may result in
termination of the contract.

4. AWARD CRITERIA AND REJECTION OF BIDS. This contract will be awarded to the lowest responsive
and responsible bidder considering conformity with the terms and conditions established by the Department
in the rules, Invitation for Bids and contract documents. The issuance of plans and proposal forms for bidding
based upon a prequalification rating shall not be the sole determinant of responsibility. The Department
reserves the right to determine responsibility at the time of award, to reject any or all proposals, to re-advertise
the proposed improvement, and to waive technicalities.

By Order of the
lllinois Department of Transportation

Omer Osman,
Secretary
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RECURRING SPECIAL PROVISIONS

The following RECURRING SPECIAL PROVISIONS indicated by an “X” are applicable to this contract and are included

by reference:

CHECK SHEET # PAGE NO.
1 X Additional State Requirements for Federal-Aid Construction Contracts ............cccecveiiiieiiiiieeenns 1
2 X  Subletting of Contracts (Federal-Aid CONractS) ..........cooiiiiiiiiiiiiiii e 4
D N =1 = LSRR 5
4 Specific EEO Responsibilities Non Federal-Aid CONtracts ...........ccccceevieeiiiiiiiiiieee e 15
5 Required Provisions - State CONLraCES ..........cccuiiiiiii i e e 20
6 Asbestos Bearing Pad RemOVal ... 26
7 Asbestos Waterproofing Membrane and Asbestos HMA Surface Removal .............cccccooeeeeeinnneen. 27
8 X  Temporary Stream Crossings and In-Stream Work Pads ..........cccocoeeiiiiiiiiiieeee e 28
9 X Construction Layout STAKES .........coiiiiiiiiiie s 29

10 Use of Geotextile Fabric for Railroad CroSSING .........c.ccooiiiiiiiiiiiiiieeeie e 32
11 Subsealing of Concrete Pavements ...........cuiiiiiiiiiii e 34
12 Hot-Mix Asphalt Surface COrreCHON ...........coiiiiiiiiiiie e e e e e anaeeees 38
13 X Pavement and Shoulder RESUMACING .....c.cooiiiiiiiiiiii e e e e e 40
14 Patching with Hot-Mix Asphalt Overlay Removal ............ccccoieiiiiiiiiiie e 41
15 [00] )Y L= 7] g Tor (=) (Y OSSR 43
16 PV C PIPEIINET ettt e et e e et e e et e st e e et e e e e e e 45
17 = oYt [ = Lo & PSSR 46
18 Temporary Portable Bridge Traffic SIgNalS ..........cooiiiiiiii e 48
19 Nighttime Inspection of Roadway Lighting ..........ccooiiiiiiiiiii e 50
20 English Substitution of Metric BOILS .........ccoooiiiiiiiiiie e e 51
21 Calcium Chloride Accelerator for Portland Cement Concrete ..........ccccoveeeiiiiiiiiiee e 52
22 Quality Control of Concrete Mixtures at the Plant ............ccccooiiiiiiii e 53
23 X  Quality Control/Quality Assurance of Concrete MiXtures ........ccooceeiiiiiiiiiiee e 61
24 Digital Terrain Modeling for Earthwork Calculations ...........c..ccooouiiiiiiii i 77
25 Preventive Maintenance — Bituminous Surface Treatment (A-1) ..o 79
26 Temporary Raised Pavement Markers ...........coooo i a e 85
27 Restoring Bridge Approach Pavements Using High-Density Foam ...........cccccciiiiiiiic e, 86
28 Portland Cement Concrete Inlay or OVErlay .........cooooiiiiiiiiiiie e 89
29 Portland Cement Concrete Partial Depth Hot-Mix Asphalt Patching ............ccccccooiiiiiiiieiii, 93
30 Longitudinal Joint and Crack PatChing ...........ccc.uviiiiiiiiii e 96
31 Concrete Mix Design — Department Provided ..............coooiiiiiiiiii i 98
32 X  Station Numbers in Pavements or OVEHAYS ...........cooiiiiiiiiiiiiiiicieiiee et e 929
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STATE OF ILLINOIS

SPECIAL PROVISIONS

The following Special Provisions supplement the "Standard Specifications for Road and Bridge
Construction," adopted January 1, 2022, the latest edition of the "Manual on Uniform Traffic
Control Devices for Streets and Highways," and the "Manual of Test Procedures for Materials" in
effect on the date of invitation for bids, and the Supplemental Specifications and Recurring Special
Provisions indicated on the Check Sheet included herein which apply to and govern the
construction of FAP Route 793 (US 40/IL 143), Project NHPP-KA57(594), Section (R-1)RS-5,
Madison County, Contract No. 76M79, and in case of conflict with any part or parts of said
Specifications, the said Special Provisions shall take precedence and shall govern.

FAP Route 793 (US 40/IL 143)
Project NHPP-KA57(594)
Section (R-1)RS-5
Madison County
Contract No. 76M79

LOCATION OF PROJECT

This work involves resurfacing and guardrail, curb, and traffic signal upgrades along US 40 from
500 feet east of IL 4 to 0.1 miles east of the US 40/IL 143 intersection.

DESCRIPTION OF PROJECT

Work items for the improvements include hot-mix asphalt surface removal, hot-mix asphalt binder
& surface course installation, sidewalk removal & replacement, island pavement removal &
replacement, guardrail removal & replacement, ADA push button upgrades, application of new
pavement markings, and all other necessary and collateral work to complete the project as shown
on the plans and as specified elsewhere in these provisions.
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SUBMITTAL OF EEO/LABOR DOCUMENTATION
Effective: April 2016

This work shall be done in accordance with Check Sheets No. 1, 3, and 5 of the IDOT
Supplemental Specifications and Recurring Special Provisions and the “Weekly DBE Trucking
Reports (BDE)” special provision, except as here-in modified.

PAYROLL AND STATEMENT OF COMPLIANCE:

Certified payroll (FORM SBE 48 OR AN APPROVED FACSIMILE) and the Statement of
Compliance (FORM SBE 348) shall be submitted by two methods:

1.

By Mail (United States Postal Service): The ORIGINAL of the certified payroll and
the Statement of Compliance for the Prime Contractor and each Subcontractor shall
be submitted by mail to the Regional Engineer for District 8.

Electronically: Scan both the ORIGINAL of the certified payroll and the Statement
of Compliance to the same PDF file, and email to the District at the email address
designated by the District EEO Officer.

SBE 48 and SBE 348 forms shall be submitted weekly and will be considered late if
received after midnight seven business days after the payroll ending date.

WEEKLY DBE TRUCKING REPORT:

The Weekly DBE Trucking Report (FORM SBE 723) shall be submitted electronically.
Scan the form to a PDF file, and email to the District at the email address designated by
the District EEO Officer.

SBE 723 forms shall be submitted weekly and will be considered late if received after
midnight ten business days following the reporting period.

MONTHLY LABOR SUMMARY & MONTHLY CONTRACT ACTIVITY REPORTS:

The Monthly Labor Summary Report (MLSR) shall be submitted by one of two methods:

1.

For contractors having IDOT contracts valued in the aggregate at $250,000 or less,
the report may be typed or clearly handwritten using Form D8 P10148. Submit the
ORIGINAL report by mail to the Regional Engineer for District Eight. Contractors
also have the option of using the method #2 outlined below.

For contractors having IDOT contracts valued in the aggregate at more than
$250,000, the report must be submitted in a specific “Fixed Length Comma Delimited
ASCII Text File Format”. This file shall be submitted by e-mail using specific file
formatting criteria provided by the District EEO Officer. Contractors must submit a
sample text file to District 8 for review at least fourteen days prior to the start of
construction.
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The Monthly Contract Activity Report (MCAR) may be typed or clearly handwritten using
Form D8 P10149.

The Monthly Labor Summary Report and the Monthly Contract Activity Report shall be
submitted concurrently. If the method of transmittal is method #1 above, then both the
MLSR and the MCAR shall be mailed together in the same envelope. If the method of
transmittal is method #2 above, then the MCAR shall be scanned to a .pdf file and attached
to the email containing the MLSR .txt file.

The MLSR and MCAR must be submitted for each consecutive month, for the duration of
the project, and will be considered late if received after midnight ten calendar days
following the reporting period.

REQUEST FOR APPROVAL OF SUBCONTRACTOR:

The ORIGINAL and one copy of the Request for Approval of Subcontractor (FORM BC
260A) shall be submitted to the District at the IDOT Preconstruction Conference.

SUBSTANCE ABUSE PREVENTION PROGRAM CERTIFICATION:

The ORIGINAL and one copy of the Substance Abuse Prevention Program Certification
(FORM BC 261) shall be submitted to the District at the IDOT Preconstruction Conference.

The Contractor is required to follow submittal procedures as provided by the EEO Officer at the
preconstruction conference and to follow all revisions to those procedures as issued thereafter.

If a report is rejected, it is the Contractor’s responsibility to make required adjustments and/or
corrections and resubmit the report. Reports not submitted and accepted within the established
timeframes will be considered late.

Disclosure of this information is necessary to accomplish the statutory purpose as outlined under
23CFR part 230 and 41CFR part 60.4 and the lllinois Human Rights Act. Disclosure of this
information is REQUIRED. Failure to comply with this special provision may result in the
withholding of payments to the Contractor and/or cancellation, termination, or suspension
of the contract in whole or part.

This special provision must be included in each subcontract agreement.
ALL HARD COPY FORMS TO BE SUBMITTED TO:

Region 5 Engineer
lllinois Department of Transportation
ATTN: EEO/LABOR OFFICE
1102 Eastport Plaza Drive
Collinsville, IL 62234-6198

Compliance with this special provision shall be included in the cost of the contract, and no
additional compensation will be allowed for any costs incurred.
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STATUS OF UTILITIES TO BE ADJUSTED

NO UTILITIES TO BE ADJUSTED

The above represents the best information of the Department and is only included for the
convenience of the bidder. The applicable provisions of Sections 102 and 103 and Articles 105.07
and 107.20 of the Standard Specifications for Road and Bridge Construction shall apply.

If any utility adjustment or removal has not been completed when required by the Contractor's
operation, the Contractor should notify the Engineer in writing. A request for an extension of time
will be considered to the extent the Contractor's operations were affected.

PEAK HOUR RESTRICTIONS

The Contractor shall have all lanes open to traffic during peak hours in the appropriate direction
along US 40. The Contractor shall not be permitted to conduct any type of operation that would
impede the flow of traffic during peak hours. The Contractor shall be prohibited from working
through the weekends.

Peak hours are defined in the following tables for US 40:

Westbound Eastbound
Monday 7:00 am to 10:00 am Monday 3:00 pm to 7:00 pm
Tuesday 7:00 am to 10:00 am Tuesday 3:00 pm to 7:00 pm
Wednesday | 7:00 am to 10:00 am Wednesday | 3:00 pm to 7:00 pm
Thursday 7:00 am to 10:00 am Thursday 3:00 pm to 7:00 pm
Friday 7:00 am to 10:00 am Friday 3:00 pm to 7:00 pm

Should the Contractor fail to have all lanes open to traffic during the defined peak hours, the
Contractor shall be liable and shall pay to the Department $1000, not as a penalty but as liquidated
damages, for every 15-minute interval or portion thereof that the flow of traffic is impeded by the
Contractor’s operations. The Department will deduct these liquidated damages from any monies
due or to become due to the Contractor from the Department.
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HOT-MIX ASPHALT SURFACE REMOVAL W/SKETCH OF ILLINOIS STANDARD W8-1107
Effective: October 1, 1985 Revised: February 7, 2020

This work shall consist of removing bituminous surface to the limits specified on the plans
according to Section 440 of the Standard Specifications, except as herein modified.

Concrete patches which have to be partially removed will be paid for as HOT-MIX ASPHALT
SURFACE REMOVAL.

Manholes and valve vaults which are exposed by the hot-mix asphalt surface removal and
transverse cuts at the end of the day and which are more than 1/2 inch (12 mm) deep shall be
tamped with a bituminous cold mix. The cost of this temporary taper shall be included in HOT-
MIX ASPHALT SURFACE REMOVAL.

When the removal width of the machine is less than the width of the lane, the operations shall be
planned such that after the hot-mix asphalt surface for a portion of the lane has been removed
that the remaining portion shall be removed by the end of the day so that the two passes begin
and terminate even with each other.

If the depth of removal is greater than 1/2 inch (12 mm), the removal shall be tapered at the
terminating point at the end of each day’s operation when the lane is open to traffic.

All materials, equipment, and labor necessary to complete the work and maintenance of the
tapers as specified above will be included in the contract unit bid price for HOT-MIX ASPHALT
SURFACE REMOVAL.

Where hot-mix asphalt surface removal has been performed and water would be pocketed on the
pavement prior to resurfacing, the Contractor shall construct temporary ditches through the
shoulder to permit drainage as directed by the Engineer. Where the existing shoulders are hot-
mix asphalt, narrow strips of surface removal to permit drainage will be done only on the specific
instructions from the Engineer. The Contractor shall repair the shoulder to its original condition
after the resurfacing is completed.

After any hot-mix asphalt removal operation has been performed, the Contractor shall erect
special “ROUGH GROOVED SURFACE” signs, as shown on the attached sheet, in advance of
the construction zone in both directions, if applicable. In addition, these signs shall also be
erected along major side streets in advance of the construction zone.

These signs shall remain in place until they are no longer applicable as determined by the
Engineer. They shall then be removed by the Contractor and become his or her property.

The cost of furnishing, erecting, maintaining, and removing these signs will not be paid for
separately but shall be considered in the cost of the HOT-MIX ASPHALT SURFACE REMOVAL.

At the end of each day’s work, temporary pavement marking line shall be in place on the planed
surface in accordance with Section 703 of the Standard Specifications.
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ILLINOIS STANDARD

W8-1107

B
LEGEND AMD BORDER BLACK NON-REFLECTORIZED
COLOR BACKGROUND YELLOW REFLECTORIZED
BAGKGROUND ar ORANGE REFLECTORIZED
DIMENSIONS
SIGH SIZE
o B C o E F G H J
36 X 36 3600 | 225 | 1760 | 2480 | 2450 | 1646 | 700 | 1.00 | 8230
48 X 48 4800 | 200 | 2500 | 3480 | 2420 | 2484 | 200 | 100 | 1000
SERIES BY LINE
SIGN SIZE ¢ B MARGIMN BORDER
36 X 36 50 5 K3 0875 0825
48X 48 TC TC TC 1.250 0.750
Al GIMENSaNS N inshes, SN Aol kescale. Parge: 80 of 185



FAP ROUTE 793 (US 40/IL 143)
PROJECT NHPP-KA57(594)
SECTION (R-1)RS-5

MADISON COUNTY
CONTRACT NO. 76M79

TRAFFIC CONTROL PLAN
Effective: July 12, 1993 Revised: May 12, 1997

Traffic control shall be in accordance with the applicable sections of the “Standard Specifications
for Road and Bridge Construction”, the applicable guidelines contained in the “National Manual
on Uniform Traffic Control Devices for Streets and Highways”, lllinois Supplement to the National
Manual of Uniform Traffic Control Devices, these special provisions, and any special details and
highway standards contained herein and in the plans.

Special attention is called to Articles 107.09 and 107.14 of the “Standard Specifications for Road
and Bridge Construction” and the following highway standards relating to traffic control:

701001 701006 701011 701201
701301 701306 701311 701336
701501 701701 701801 701901
704001

In addition, the following special provision(s) will also govern traffic control for this project:

Traffic Control and Protection Standard 701501
Peak Hour Restrictions

Automated Flagger Assistance Devices (BDE)
Vehicle and Equipment Warning Lights

Work Zone Traffic Control Devices (BDE)

TRAFFIC CONTROL AND PROTECTION STANDARD 701501
Effective: October 1, 1984 Revised: July 20, 2017

This work shall conform to the applicable portions of Division 700 of the Standard Specifications,
the details as shown on the plans, and as specified herein.

Traffic control and protection during patching operations will be according to TRAFFIC CONTROL
AND PROTECTION STANDARD 701501, except when the distance between successive patches
is less than 700 ft (210 m). Then, the entire operation may be considered as one work area for
signing purposes. Also when the distance between successive patches exceeds 700 ft (210 m),
additional warning signs and taper shall be placed as shown on the plans.

This work shall be measured according to Article 701.19(c) of the Standard Specifications.

This work will be paid for according to Article 701.20(b) at the contract unit price per LUMP SUM
for TRAFFIC CONTROL AND PROTECTION STANDARD 701501.
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MODIFYING EXISTING CONTROLLER

This work shall consist of modifying the existing controller at the locations shown on the plans in
accordance with Section 895 of the Standard Specifications, the highway standards, the plans,
and as modified by this special provision.

The Contractor shall disconnect existing traffic signal cables to be removed from the existing
signal controller. Proposed electric cables inside the controller cabinet shall be neatly trained
along the base and back of the cabinet. Each conductor shall be connected individually to the
proper terminal. Each new cable shall be marked with identification meeting the approval of the
Engineer and recorded on a copy of the plans for the intersection. The copy of the plans shall be
submitted to the Engineer.

The Contractor is responsible for any modifications to the controller that is required to install and
operate countdown pedestrian signal heads and accessible pedestrian signal push buttons.

All labor and materials to connect the proposed traffic signal equipment to the existing traffic signal
controller will be paid for at the contract unit price per EACH controller for MODIFYING EXISTING
CONTROLLER.

REMOVE EXISTING TRAFFIC SIGNAL EQUIPMENT

This work shall consist of removing existing traffic signal items and appurtenances at the locations
shown on the plans in accordance with Section 895 of the Standard Specifications, the highway
standards, the plans, and as modified by this special provision.

The existing traffic signal system shall be maintained as long as possible. Non-conflicting traffic
signal construction work shall be completed prior to disconnection of signal heads.

The removed equipment shall remain the property of the State of lllinois. Upon removal of the
existing traffic signal equipment specified above, the Contractor shall deliver such equipment to
the lllinois Department of Transportation, Traffic and Maintenance Yard, 9601 St. Clair Avenue,
Fairview Heights, lllinois. Delivery shall be made under other provisions of this contract.

This work will be paid for at the contract unit price per EACH for REMOVE EXISTING TRAFFIC
SIGNAL EQUIPMENT, which price shall include all items to be removed within the existing traffic
signal system per intersection.
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MODIFY EXISTING CONCRETE HANDHOLE

This work shall consist of modifying existing handholes in accordance with Section 814 of the
Standard Specifications, the highway standards, the plans, and as modified by this special
provision.

The work shall consist of all labor and materials required to connect proposed underground
conduit to existing concrete handholes.

This work will be paid for at the contract unit price per EACH for MODIFY EXISTING CONCRETE
HANDHOLE.

MAINTENANCE OF EXISTING ELECTRICAL DEVICES

This work shall be performed according to the Articles 801.10 and 801.11 and as modified herein.

The existing electrical devices which lie within the construction limits of this project will continue
to be the maintenance responsibility of the lllinois Department of Transportation. Electrical
devices are defined to mean highway lighting installations, traffic signals, flashing beacons, sign
truss illumination units, changeable message signs, ITS, motorist aid call boxes, dewatering
pumps, speed monitoring devices, traffic volume count stations, wrong way movement detectors,
following-too-close monitors, ice/fog detectors, or any such devices or facilities the Department
may have to maintain.

Any damage or malfunctions of these devices observed by the Contractor shall be reported
immediately to the Department.

If it is determined by the Engineer that the Contractor is responsible for damage of any type to the
above-mentioned existing electrical devices, including underground wiring, as a result of
negligence or poor workmanship, the Contractor shall be responsible for the repair of these
facilities. These repairs shall be accomplished by whatever method the Department deems
necessary. In the event the repairs are not made by the Contractor, the Contractor shall be
required to reimburse the Department for such repairs within 60 days of receiving written
notification of said damage.

The Department will continue to maintain the existing electrical devices until such time as the
Contractor removes these devices, if required by this contract. Any new, rebuilt, or modernized
equipment installed as a requirement of this contract shall be the maintenance responsibility of
the Contractor until such time as this equipment is final inspected and found to be installed in a
satisfactory manner by the Department. Existing individual equipment not involved with the work
of this Contract will continue to be the maintenance responsibility of the Department.
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REMOVE EXISTING CONCRETE FOUNDATION

This item shall consist of removing a concrete foundation(s) in conformance to the requirements
of the plans and Section 895 of the Standard Specifications. The entire depth of the foundation
shall be removed.

The Contractor shall cut and protect the associated conduits for re-use, if shown on the plans.

This work will be paid for at the contract unit price per EACH for REMOVE EXISTING CONCRETE
FOUNDATION.

PAINT CURB

This work shall consist of furnishing and applying paint pavement marking on curbs at the
locations shown on the plans according to Section 780 of the Standard Specifications.

The top and curb face of curbs shall be painted white. The curb on each side of the pedestrian
access way and 6 inches on top of the curb/median topping shall be painted white as well. Median
noses shall be painted white.

This work will be paid for at the contract unit price per FOOT for PAINT CURB and measured
along the face of curb.

DETECTOR LOOP REPLACEMENT

This work shall consist of furnishing and installing a detector loop, of the type specified in the
plans, in the pavement in conformance with the requirements of the plans, Sections 873 &
886 of the Standard Specifications, and Standards 886001 and 886006 with the following
exceptions:

Replace the third paragraph of Article 886.04(a) with the following:

“The loop wire shall be held tightly in the bottom of the sawed slot by means of a plastic
foam type material. The “backer rod” shall completely cover the wire and provide a
barrier between the wire and the sealant. The loop wires not imbedded in the
pavement shall be evenly twisted approximately 5 turns per foot. The depth of the
sawed slot shall be as required to provide a minimum of one inch clearance between
the surface of the pavement and the top of the backer rod. When loops are placed in
the binder or base course of bituminous pavement and will be covered by an additional
surface course, the clearance may be reduced to one-half inch.”

Each detector loop lead-in shall be installed in a separate conduit as shown in the plans. This
conduit extends from the edge of the pavement to the nearest handhole.
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At all locations where pavement joints that are not doweled or pavement separation cracks
(including areas where bituminous pavement abuts concrete pavement) are encountered by
the slots sawed for the placement of the detector loops or lead-ins, a cored expansion hole
shall be made per Standard 886001. The cored expansion holes are included in this pay item,
and no additional compensation will be made. The location of all detector loops and number
of turns shall be approved by the Engineer before any slots are sawed in the pavement.

After rotomilling, the Engineer shall contact the Bureau of Operations of IDOT to determine if
the existing loop is operational. If the loop is damaged, it shall be re-cut, reconnected, and
fully operational within five working days. Detector loops shall be placed in the pavement
after milling and prior to resurfacing.

Detector loops shall be spliced into the existing lead-in cables in the handhole. The splices
shall be made per Section 873 of the Standard Specifications. Conductors shall be spliced
in a rigid mold. Rosin-core solder shall be used. The cost of labor and material for removing
existing detector loop cables from the conduit and splicing into the existing lead-in cables
shall be included in the pay item DETECTOR LOOP REPLACEMENT.

Locating underground cables will be paid for separately.

This work will be paid for at the contract unit price per FOOT for DETECTOR LOOP
REPLACEMENT, measured along the sawed slot in the pavement containing the loops and
lead in rather than the actual length of wire in the slot. The price shall be payment in full for
furnishing, installing, and testing the detector loop complete in place.

HEAVY DUTY EROSION CONTROL BLANKET, SPECIAL

This work shall be in accordance with applicable portions of Sections 250, 251, and 280 of the
Standard Specifications, the plans, and as modified by this special provision.

This work shall consist of placing heavy duty erosion control blanket as shown on the plans, or
as directed by the Engineer, after areas have been prepared, seeded, and fertilized in accordance
with the applicable portions of Section 250 of the Standard Specifications. Class 2A seed shall
be used, unless otherwise directed by the Engineer.

Temporary erosion control seeding shall be used if final seeding cannot be completed, or as
directed by the Engineer, in accordance with the applicable portions of Section 280 of the
Standard Specifications, except as modified herein. The Contractor shall comply with all
provisions of these special provisions and the plans for this project, or any approved changes, for
compliance with IDOT regulations.

The Contractor shall grade all disturbed areas to drain as directed by the Engineer. All earth
surfaces shall be left free of debris and be suitable to accept seeding.

All labor, equipment, and materials required to complete this work shall be paid for at the contract
unit price per SQUARE YARD for HEAVY DUTY EROSION CONTROL BLANKET, SPECIAL.
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STRUCTURE EXCAVATION

This work shall be in accordance with applicable portions of Section 502 of the Standard
Specifications, the plans, and as modified by this special provision.

The Contractor shall take necessary care and precautions to protect the roadway/shoulder
structure and base from damage and undermining during excavation and construction operations.
This shall be considered as part of the Contractor's means and methods and will not be paid for
separately.

All labor, equipment, and materials required to complete this work shall be paid for at the contract
unit price per CUBIC YARD for STRUCTURE EXCAVATION.
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ACCESSIBLE PEDESTRIAN SIGNALS (APS) (BDE)

Effective: April 1, 2003 Revised: January 1, 2022

Description. This work shall consist of furnishing and installing accessible pedestrian signals
(APS). Each APS shall consist of an interactive vibrotactile pedestrian pushbutton with speaker,
an informational sign, a light emitting diode (LED) indicator light, a solid-state electronic control
board, a power supply, wiring, and mounting hardware. The APS shall meet the requirements of
the MUTCD and Sections 801 and 888 of the Standard Specifications, except as modified herein.

Electrical Requirements. The APS shall operate with systems providing 95 to 130 VAC, 60 Hz
and throughout an ambient air temperature range of -29 to +160 °F (-34 to +70 °C).

The APS shall contain a power protection circuit consisting of both fuse and transient protection.

Audible Indications. A pushbutton locator tone shall sound at each pushbutton and shall be
deactivated during the associated walk indication and when associated traffic signals are in
flashing mode. Pushbutton locator tones shall have a duration of 0.15 seconds or less and shall
repeat at 1-second intervals. Each actuation of the pushbutton shall be accompanied by the
speech message “Wait”.

If two accessible pedestrian pushbuttons are placed less than 10 ft (3 m) apart or placed
on the same pole, the audible walk indication shall be a speech walk message. This
message shall sound throughout the WALK interval only. The verbal message shall be modeled
after: “Street Name.” Walk Sign is on to cross “Street Name’.” For signalized intersections
utilizing exclusive pedestrian phasing, the verbal message shall be “Walk sign is on for all
crossings”. In addition, a speech pushbutton information message shall be provided by actuating
the APS pushbutton when the WALK interval is not timing. This verbal message shall be modeled

after: “Wait. Wait to cross ‘Street Name’ at ‘Street Name””.

Where two accessible pedestrian pushbuttons are separated by at least 10 ft (3 m), the walk
indication shall be an audible percussive tone. It shall repeat at 8 to 10 ticks per second with a
dominant frequency of 880 Hz.

Automatic volume adjustments in response to ambient traffic sound level shall be provided up to
a maximum volume of 100 dBA. Locator tone and verbal messages shall be no more than 5 dB
louder than ambient sound.

At locations with railroad interconnection, an additional speech message stating “Walk time
shortened when train approaches” shall be used after the speech walk message. At locations
with emergency vehicle preemption, an additional speech message “Walk time shortened when
emergency vehicle approaches” shall be used after the speech walk message.

Pedestrian Pushbutton. Pedestrian pushbuttons shall be at least 2 in. (50 mm) in diameter or
width. The force required to activate the pushbutton shall be no greater than 3.5 Ib (15.5 N).

A red LED shall be located on or near the pushbutton which, when activated, acknowledges the
pedestrians request to cross the street.
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Signage. A sign shall be located immediately above the pedestrian pushbutton and parallel to
the crosswalk controlled by the pushbutton. The sign shall conform to one of the following
standard MUTCD designs: R10-3, R10-3a, R10-3e, R10-3i, R10-4, and R10-4a.

Tactile Arrow. A tactile arrow, pointing in the direction of travel controlled by a pushbutton, shall
be provided on the pushbutton.

Vibrotactile Feature. The pushbutton shall pulse when depressed and shall vibrate continuously
throughout the WALK interval.

Method of Measurement. This work will be measured for payment as each, per pushbutton.

Basis of Payment. This work will be paid for at the contract unit price per each for ACCESSIBLE
PEDESTRIAN SIGNALS.

AUTOMATED FLAGGER ASSISTANCE DEVICES (BDE)
Effective: January 1, 2008

Description. This work shall consist of furnishing and operating automated flagger assistance
devices (AFADs) as part of the work zone traffic control and protection for two-lane highways
where two-way traffic is maintained over one lane of pavement. Use of these devices shall be at
the option of the Contractor.

Equipment. AFADs shall be according to the FHWA memorandum, “MUTCD - Revised Interim
Approval for the use of Automated Flagger Assistance Devices in Temporary Traffic Control
Zones (IA-4R)”, dated January 28, 2005. The devices shall be mounted on a trailer or a moveable
cart and shall meet the requirements of NCHRP 350, Category 4.

The AFAD shall be the Stop/Slow type. This device uses remotely controlled “STOP” and “SLOW”
signs to alternately control right-of-way.

Signs for the AFAD shall be according to Article 701.03 of the Standard Specifications and the
MUTCD. The signs shall be 24 x 24 in. (600 x 600 mm) having an octagon shaped “STOP” sign
on one side and a diamond shaped “SLOW” sign on the opposite side. The letters on the signs
shall be 8 in. (200 mm) high. If the “STOP” sign has louvers, the full sign face shall be visible at
a distance of 50 ft (15 m) and greater.

The signs shall be supplemented with one of the following types of lights.
(a) Flashing Lights. When flashing lights are used, white or red flashing lights shall be
mounted within the “STOP” sign face and white or yellow flashing lights within the “SLOW”

sign face.

(b) Stop and Warning Beacons. When beacons are used, a stop beacon shall be mounted
24 in. (600 mm) or less above the “STOP” sign face and a warning beacon mounted 24 in.
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(600 mm) or less above, below, or to the side of the “SLOW” sign face. As an option, a
Type B warning light may be used in lieu of the warning beacon.

A “WAIT ON STOP” sign shall be placed on the right hand side of the roadway at a point where
drivers are expected to stop. The sign shall be 24 x 30 in. (600 x 750 mm) with a black legend
and border on a white background. The letters shall be at least 6 in. (150 mm) high.

This device may include a gate arm or mast arm that descends to a horizontal position when the
“STOP” sign is displayed and rises to a vertical position when the “SLOW” sign is displayed.
When included, the end of the arm shall reach at least to the center of the lane being controlled.
The arm shall have alternating red and white retroreflective stripes, on both sides, sloping
downward at 45 degrees toward the side on which traffic will pass. The stripes shall be 6 in.
(150 mm) in width and at least 2 in. (50 mm) in height.

Flagging Requirements. Flaggers and flagging requirements shall be according to
Article 701.13 of the Standard Specifications and the following.

AFADs shall be placed at each end of the traffic control, where a flagger is shown on the plans.
The flaggers shall be able to view the face of the AFAD and approaching traffic during operation.

To stop traffic, the “STOP” sign shall be displayed, the corresponding lights/beacon shall flash,
and when included, the gate arm shall descend to a horizontal position. To permit traffic to move,
the “SLOW” sign shall be displayed, the corresponding lights/beacon shall flash, and when
included, the gate arm shall rise to a vertical position.

If used at night, the AFAD location shall be illuminated according to Section 701 of the Standard
Specifications.

When not in use, AFADs will be considered nonoperating equipment and shall be stored
according to Article 701.11 of the Standard Specifications.

Basis of Payment. This work will not be paid for separately but shall be considered as included
in the cost of the various traffic control items included in the contract.

BITUMINOUS MATERIALS COST ADJUSTMENTS (BDE)
Effective: November 2, 2006 Revised: August 1, 2017

Description. Bituminous material cost adjustments will be made to provide additional
compensation to the Contractor, or credit to the Department, for fluctuations in the cost of
bituminous materials when optioned by the Contractor. The bidder shall indicate with their bid
whether or not this special provision will be part of the contract.

The adjustments shall apply to permanent and temporary hot-mix asphalt (HMA) mixtures,
bituminous surface treatments (cover and seal coats), and preventative maintenance type surface
treatments that are part of the original proposed construction, or added as extra work and paid
for by agreed unit prices. The adjustments shall not apply to bituminous prime coats, tack coats,
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crack filling/sealing, joint filling/sealing, or extra work paid for at a lump sum price or by force
account.

Method of Adjustment. Bituminous materials cost adjustments will be computed as follows.
CA = (BPIp - BPIL) x (%ACyv /100) x Q

Where: CA
BPIp

Cost Adjustment, $.

Bituminous Price Index, as published by the Department for the month the work
is performed, $/ton ($/metric ton).

Bituminous Price Index, as published by the Department for the month prior to
the letting for work paid for at the contract price; or for the month the agreed
unit price letter is submitted by the Contractor for extra work paid for by agreed
unit price, $/ton ($/metric ton).

Percent of virgin Asphalt Cement in the Quantity being adjusted. For HMA
mixtures, the % ACv will be determined from the adjusted job mix formula. For
bituminous materials applied, a performance graded or cutback asphalt will be
considered to be 100% ACyv and undiluted emulsified asphalt will be considered
to be 65% ACy.

Q = Authorized construction Quantity, tons (metric tons) (see below).

BPIL

%ACv

For HMA mixtures measured in square yards: Q, tons = A x D x (Gmp x 46.8) / 2000. For HMA
mixtures measured in square meters: Q, metric tons = Ax D X (Gmp X 1)/ 1000. When computing
adjustments for full-depth HMA pavement, separate calculations will be made for the binder and
surface courses to account for their different Gmp and % ACv.

For bituminous materials measured in gallons:  Q, tons =V x 8.33 Ib/gal x SG / 2000
For bituminous materials measured in liters: Q, metric tons =V x 1.0 kg/L x SG/ 1000

Where: A Area of the HMA mixture, sq yd (sq m).

D = Depth of the HMA mixture, in. (mm).

Gmb = Average bulk specific gravity of the mixture, from the approved mix design.
V = Volume of the bituminous material, gal (L).

SG = Specific Gravity of bituminous material as shown on the bill of lading.

Basis of Payment. Bituminous materials cost adjustments may be positive or negative but will
only be made when there is a difference between the BPI. and BPIp in excess of five percent, as
calculated by:

Percent Difference = {(BPI. — BPIp) = BPI} x 100
Bituminous materials cost adjustments will be calculated for each calendar month in which
applicable bituminous material is placed; and will be paid or deducted when all other contract

requirements for the work placed during the month are satisfied. The adjustments shall not apply
during contract time subject to liquidated damages for completion of the entire contract.
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BLENDED FINELY DIVIDED MINERALS (BDE)

Effective: April 1, 2021
Revise the second paragraph of Article 1010.01 of the Standard Specifications to read:

“Different sources or types of finely divided minerals shall not be mixed or used alternately in
the same item of construction, except as a blended finely divided mineral product according to
Article 1010.06.”

Add the following article to Section 1010 of the Standard Specifications:

“1010.06 Blended Finely Divided Minerals. Blended finely divided minerals shall be the
product resulting from the blending or intergrinding of two or three finely divided minerals.
Blended finely divided minerals shall be according to ASTM C 1697, except as follows.

(a) Blending shall be accomplished by mechanically or pneumatically intermixing the
constituent finely divided minerals into a uniform mixture that is then discharged into a
silo for storage or tanker for transportation.

(b) The blended finely divided mineral product will be classified according to its predominant
constituent or the manufacturer’s designation and shall meet the chemical requirements of
its classification. The other finely divided mineral constituent(s) will not be required to
conform to their individual standards.”

COMPENSABLE DELAY COSTS (BDE)

Effective: June 2, 2017 Revised: April 1, 2019
Revise Article 107.40(b) of the Standard Specifications to read:

“(b) Compensation. Compensation will not be allowed for delays, inconveniences, or damages
sustained by the Contractor from conflicts with facilities not meeting the above definition;
or if a conflict with a utility in an unanticipated location does not cause a shutdown of the
work or a documentable reduction in the rate of progress exceeding the limits set herein.
The provisions of Article 104.03 notwithstanding, compensation for delays caused by a
utility in an unanticipated location will be paid according to the provisions of this Article
governing minor and major delays or reduced rate of production which are defined as
follows.

(1) Minor Delay. A minor delay occurs when the work in conflict with the utility in an
unanticipated location is completely stopped for more than two hours, but not to
exceed two weeks.

(2) Major Delay. A major delay occurs when the work in conflict with the utility in an
unanticipated location is completely stopped for more than two weeks.
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(3) Reduced Rate of Production Delay. A reduced rate of production delay occurs when
the rate of production on the work in conflict with the utility in an unanticipated location
decreases by more than 25 percent and lasts longer than seven calendar days.”

Revise Article 107.40(c) of the Standard Specifications to read:

“(c) Payment. Payment for Minor, Major, and Reduced Rate of Production Delays will be made
as follows.

(1) Minor Delay. Labor idled which cannot be used on other work will be paid for according
to Article 109.04(b)(1) and (2) for the time between start of the delay and the minimum
remaining hours in the work shift required by the prevailing practice in the area.

Equipment idled which cannot be used on other work, and which is authorized to
standby on the project site by the Engineer, will be paid for according to
Article 109.04(b)(4).

(2) Maijor Delay. Labor will be the same as for a minor delay.

Equipment will be the same as for a minor delay, except Contractor-owned equipment
will be limited to two weeks plus the cost of move-out to either the Contractor’s yard or
another job and the cost to re-mobilize, whichever is less. Rental equipment may be
paid for longer than two weeks provided the Contractor presents adequate support to
the Department (including lease agreement) to show retaining equipment on the job is
the most economical course to follow and in the public interest.

(3) Reduced Rate of Production Delay. The Contractor will be compensated for the
reduced productivity for labor and equipment time in excess of the 25 percent threshold
for that portion of the delay in excess of seven calendar days. Determination of
compensation will be in accordance with Article 104.02, except labor and material
additives will not be permitted.

Payment for escalated material costs, escalated labor costs, extended project overhead,
and extended traffic control will be determined according to Article 109.13.”

Revise Article 108.04(b) of the Standard Specifications to read:
“(b) No working day will be charged under the following conditions.
(1) When adverse weather prevents work on the controlling item.
(2) When job conditions due to recent weather prevent work on the controlling item.
(3) When conduct or lack of conduct by the Department or its consultants, representatives,
officers, agents, or employees; delay by the Department in making the site available;

or delay in furnishing any items required to be furnished to the Contractor by the
Department prevents work on the controlling item.
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(4) When delays caused by utility or railroad adjustments prevent work on the controlling
item.

(5) When strikes, lock-outs, extraordinary delays in transportation, or inability to procure
critical materials prevent work on the controlling item, as long as these delays are not
due to any fault of the Contractor.

(6) When any condition over which the Contractor has no control prevents work on the
controlling item.”

Revise Article 109.09(f) of the Standard Specifications to read:

“(f) Basis of Payment. After resolution of a claim in favor of the Contractor, any adjustment in
time required for the work will be made according to Section 108. Any adjustment in the
costs to be paid will be made for direct labor, direct materials, direct equipment, direct
jobsite overhead, direct offsite overhead, and other direct costs allowed by the resolution.
Adjustments in costs will not be made for interest charges, loss of anticipated profit,
undocumented loss of efficiency, home office overhead and unabsorbed overhead other
than as allowed by Article 109.13, lost opportunity, preparation of claim expenses and
other consequential indirect costs regardless of method of calculation.

The above Basis of Payment is an essential element of the contract and the claim cost
recovery of the Contractor shall be so limited.”

Add the following to Section 109 of the Standard Specifications.
“109.13 Payment for Contract Delay. Compensation for escalated material costs, escalated

labor costs, extended project overhead, and extended traffic control will be allowed when such
costs result from a delay meeting the criteria in the following table.

Contract Type Cause of Delay Length of Delay

Article 108.04(b)(3) or | No working days have been charged for two

Working Days Article 108.04(b)(4) consecutive weeks.

. . The Contractor has been granted a minimum two
Completion Art!cle 108.08(b)(1) or week extension of contract time, according to
Date Article 108.08(b)(7) Article 108.08

Payment for each of the various costs will be according to the following.

(a) Escalated Material and/or Labor Costs. When the delay causes work, which would have
otherwise been completed, to be done after material and/or labor costs have increased,
such increases will be paid. Payment for escalated material costs will be limited to the
increased costs substantiated by documentation furnished by the Contractor. Payment
for escalated labor costs will be limited to those items in Article 109.04(b)(1) and (2),
except the 35 percent and 10 percent additives will not be permitted.

(b) Extended Project Overhead. For the duration of the delay, payment for extended project
overhead will be paid as follows.
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(1) Direct Jobsite and Offsite Overhead. Payment for documented direct jobsite overhead

and documented direct offsite overhead,

including onsite supervisory and

administrative personnel, will be allowed according to the following table.

Original Contract Supervisory and Administrative
Amount Personnel
Up to $5,000,000 One Project Superintendent
One Project Manager,
Over $ 5,000,000 - | One Project Superintendent or
up to $25,000,000 Engineer, and
One Clerk
One Project Manager,
Over $25,000,000 - | One Project Superintendent,
up to $50,000,000 One Engineer, and
One Clerk
One Project Manager,
Over $50.000.000 '(I;wo Project . Superintendents,
ne Engineer, and
One Clerk

(2) Home Office and Unabsorbed Overhead. Payment for home office and unabsorbed

overhead will be calculated as 8 percent of the total delay cost.

(c) Extended Traffic Control. Traffic control required for an extended period of time due to the

delay will be paid for according to Article 109.04.

When an extended traffic control adjustment is paid under this provision, an adjusted unit
price as provided for in Article 701.20(a) for increase or decrease in the value of work by

more than ten percent will not be paid.

Upon payment for a contract delay under this provision, the Contractor shall assign
subrogation rights to the Department for the Department’s efforts of recovery from any other party
for monies paid by the Department as a result of any claim under this provision. The Contractor
shall fully cooperate with the Department in its efforts to recover from another party any money

paid to the Contractor for delay damages under this provision.”

20




FAP ROUTE 793 (US 40/IL 143)
PROJECT NHPP-KA57(594)
SECTION (R-1)RS-5

MADISON COUNTY
CONTRACT NO. 76M79

CONSTRUCTION AIR QUALITY - DIESEL RETROFIT (BDE)
Effective: June 1, 2010 Revised: November 1, 2014

The reduction of emissions of particulate matter (PM) for off-road equipment shall be
accomplished by installing retrofit emission control devices. The term “equipment” refers to diesel
fuel powered devices rated at 50 hp and above, to be used on the jobsite in excess of seven
calendar days over the course of the construction period on the jobsite (including rental
equipment).

Contractor and subcontractor diesel powered off-road equipment assigned to the contract shall
be retrofitted using the phased in approach shown below. Equipment that is of a model year older
than the year given for that equipment’s respective horsepower range shall be retrofitted:

Effective Dates Horsepower Range Model Year
June 1, 2010 ¥ 600-749 2002
750 and up 2006
June 1, 2011 % 100-299 2003
300-599 2001
600-749 2002
750 and up 2006
June 1, 2012 % 50-99 2004
100-299 2003
300-599 2001
600-749 2002
750 and up 2006

1/ Effective dates apply to Contractor diesel powered off-road equipment assigned to the
contract.

2/ Effective dates apply to Contractor and subcontractor diesel powered off-road equipment
assigned to the contract.

The retrofit emission control devices shall achieve a minimum PM emission reduction of 50
percent and shall be:

a) Included on the U.S. Environmental Protection Agency (USEPA) Verified Retrofit
Technology List (http://www.epa.gov/cleandiesel/verification/verif-list.htm),
or verified by the California Air Resources Board (CARB)
(http://www.arb.ca.gov/diesel/verdev/vt/cvt.htm); or

b) Retrofitted with a non-verified diesel retrofit emission control device if verified retrofit
emission control devices are not available for equipment proposed to be used on the
project, and if the Contractor has obtained a performance certification from the retrofit
device manufacturer that the emission control device provides a minimum PM emission
reduction of 50 percent.

Note: Large cranes (Crawler mounted cranes) which are responsible for critical lift operations are

exempt from installing retrofit emission control devices if such devices adversely affect equipment
operation.
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Diesel powered off-road equipment with engine ratings of 50 hp and above, which are unable to
be retrofitted with verified emission control devices or if performance certifications are not
available which will achieve a minimum 50 percent PM reduction, may be granted a waiver by the
Department if documentation is provided showing good faith efforts were made by the Contractor
to retrofit the equipment.

Construction shall not proceed until the Contractor submits a certified list of the diesel powered
off-road equipment that will be used, and as necessary, retrofitted with emission control devices.
The list(s) shall include (1) the equipment number, type, make, Contractor/rental company name;
and (2) the emission control devices make, model, USEPA or CARB verification number, or
performance certification from the retrofit device manufacturer. Equipment reported as fitted with
emissions control devices shall be made available to the Engineer for visual inspection of the
device installation, prior to being used on the jobsite.

The Contractor shall submit an updated list of retrofitted off-road construction equipment as
retrofitted equipment changes or comes on to the jobsite. The addition or deletion of any diesel
powered equipment shall be included on the updated list.

If any diesel powered off-road equipment is found to be in non-compliance with any portion of this
special provision, the Engineer will issue the Contractor a diesel retrofit deficiency deduction.

Any costs associated with retrofitting any diesel powered off-road equipment with emission control
devices shall be considered as included in the contract unit prices bid for the various items of
work involved and no additional compensation will be allowed. The Contractor's compliance with
this notice and any associated regulations shall not be grounds for a claim.

Diesel Retrofit Deficiency Deduction

When the Engineer determines that a diesel retrofit deficiency exists, a daily monetary deduction
will be imposed for each calendar day or fraction thereof the deficiency continues to exist. The
calendar day(s) will begin when the time period for correction is exceeded and end with the
Engineer's written acceptance of the correction. The daily monetary deduction will be $1,000.00
for each deficiency identified.

The deficiency will be based on lack of diesel retrofit emissions control.
If a Contractor accumulates three diesel retrofit deficiency deductions for the same piece of
equipment in a contract period, the Contractor will be shutdown until the deficiency is corrected.

Such a shutdown will not be grounds for any extension of the contract time, waiver of penalties,
or be grounds for any claim.
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DISADVANTAGED BUSINESS ENTERPRISE PARTICIPATION (BDE)

Effective: September 1, 2000 Revised: March 2, 2019

FEDERAL OBLIGATION. The Department of Transportation, as a recipient of federal financial
assistance, is required to take all necessary and reasonable steps to ensure nondiscrimination in
the award and administration of contracts. Consequently, the federal regulatory provisions of
49 CFR Part 26 apply to this contract concerning the utilization of disadvantaged business
enterprises. For the purposes of this Special Provision, a disadvantaged business enterprise
(DBE) means a business certified by the Department in accordance with the requirements of
49 CFR Part 26 and listed in the lllinois Unified Certification Program (IL UCP) DBE Directory.

STATE OBLIGATION. This Special Provision will also be used by the Department to satisfy the
requirements of the Business Enterprise for Minorities, Females, and Persons with Disabilities
Act, 30 ILCS 575. When this Special Provision is used to satisfy state law requirements on
100 percent state-funded contracts, the federal government has no involvement in such contracts
(not a federal-aid contract) and no responsibility to oversee the implementation of this Special
Provision by the Department on those contracts. DBE participation on 100 percent state-funded
contracts will not be credited toward fulfilling the Department’s annual overall DBE goal required
by the US Department of Transportation to comply with the federal DBE program requirements.

CONTRACTOR ASSURANCE. The Contractor makes the following assurance and agrees to
include the assurance in each subcontract the Contractor signs with a subcontractor.

The Contractor, subrecipient, or subcontractor shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this contract. The Contractor shall carry
out applicable requirements of 49 CFR Part 26 in the award and administration of contracts
funded in whole or in part with federal or state funds. Failure by the Contractor to carry out
these requirements is a material breach of this contract, which may result in the termination
of this contract or such other remedy as the recipient deems appropriate, which may include,
but is not limited to:

(a) Withholding progress payments;

(b) Assessing sanctions;

(c) Liquidated damages; and/or

(d) Disqualifying the Contractor from future bidding as non-responsible.

OVERALL GOAL SET FOR THE DEPARTMENT. As a requirement of compliance with 49 CFR
Part 26, the Department has set an overall goal for DBE participation in its federally assisted
contracts. That goal applies to all federal-aid funds the Department will expend in its federally
assisted contracts for the subject reporting fiscal year. The Department is required to make a
good faith effort to achieve the overall goal. The dollar amount paid to all approved DBE
companies performing work called for in this contract is eligible to be credited toward fulfillment
of the Department’s overall goal.
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CONTRACT GOAL TO BE ACHIEVED BY THE CONTRACTOR. This contract includes a
specific DBE utilization goal established by the Department. The goal has been included because
the Department has determined the work of this contract has subcontracting opportunities that
may be suitable for performance by DBE companies. The determination is based on an
assessment of the type of work, the location of the work, and the availability of DBE companies
to do a part of the work. The assessment indicates, in the absence of unlawful discrimination and
in an arena of fair and open competition, DBE companies can be expected to perform 10.00% of
the work. This percentage is set as the DBE participation goal for this contract. Consequently,
in addition to the other award criteria established for this contract, the Department will only award
this contract to a bidder who makes a good faith effort to meet this goal of DBE participation in
the performance of the work. A bidder makes a good faith effort for award consideration if either
of the following is done in accordance with the procedures set for in this Special Provision:

(a) The bidder documents enough DBE participation has been obtained to meet the goal or,

(b) The bidder documents a good faith effort has been made to meet the goal, even though
the effort did not succeed in obtaining enough DBE participation to meet the goal.

DBE LOCATOR REFERENCES. Bidders shall consult the IL UCP DBE Directory as a reference
source for DBE-certified companies. In addition, the Department maintains a letting and item
specific DBE locator information system whereby DBE companies can register their interest in
providing quotes on particular bid items advertised for letting. Information concerning DBE
companies willing to quote work for particular contracts may be obtained by contacting the
Department’s Bureau of Small Business Enterprises at telephone number (217) 785-4611, or by
visiting the Department’s website at:
http://www.idot.illinois.gov/doing-business/certifications/disadvantaged-business-enterprise-
certification/il-ucp-directory/index.

BIDDING PROCEDURES. Compliance with this Special Provision is a material bidding
requirement and failure of the bidder to comply will render the bid not responsive.

The bidder shall submit a DBE Utilization Plan (form SBE 2026), and a DBE Participation
Statement (form SBE 2025) for each DBE company proposed for the performance of work to
achieve the contract goal, with the bid. If the Utilization Plan indicates the contract goal will not
be met, documentation of good faith efforts shall also be submitted. The documentation of good
faith efforts must include copies of each DBE and non-DBE subcontractor quote submitted to the
bidder when a non-DBE subcontractor is selected over a DBE for work on the contract. The
required forms and documentation must be submitted as a single .pdf file using the “Integrated
Contractor Exchange (iCX)” application within the Department’s “EBids System”.

The Department will not accept a Utilization Plan if it does not meet the bidding procedures set
forth herein and the bid will be declared not responsive. In the event the bid is declared not
responsive, the Department may elect to cause the forfeiture of the penal sum of the bidder's
proposal guaranty and may deny authorization to bid the project if re-advertised for bids.

GOOD FAITH EFFORT PROCEDURES. The contract will not be awarded until the Utilization
Plan is approved. All information submitted by the bidder must be complete, accurate and
adequately document enough DBE participation has been obtained or document the good faith
efforts of the bidder, in the event enough DBE participation has not been obtained, before the
Department will commit to the performance of the contract by the bidder. The Utilization Plan will
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be approved by the Department if the Utilization Plan documents sufficient commercially useful
DBE work to meet the contract goal or the bidder submits sufficient documentation of a good faith
effort to meet the contract goal pursuant to 49 CFR Part 26, Appendix A. This means the bidder
must show that all necessary and reasonable steps were taken to achieve the contract goal.
Necessary and reasonable steps are those which, by their scope, intensity and appropriateness
to the objective, could reasonably be expected to obtain sufficient DBE participation, even if they
were not successful. The Department will consider the quality, quantity, and intensity of the kinds
of efforts the bidder has made. Mere pro forma efforts, in other words efforts done as a matter of
form, are not good faith efforts; rather, the bidder is expected to have taken genuine efforts that
would be reasonably expected of a bidder actively and aggressively trying to obtain DBE
participation sufficient to meet the contract goal.

(a) The following is a list of types of action that the Department will consider as part of the
evaluation of the bidder’s good faith efforts to obtain participation. These listed factors are
not intended to be a mandatory checklist and are not intended to be exhaustive. Other
factors or efforts brought to the attention of the Department may be relevant in appropriate
cases and will be considered by the Department.

(1) Soliciting through all reasonable and available means (e.g. attendance at pre-bid
meetings, advertising and/or written notices) the interest of all certified DBE
companies that have the capability to perform the work of the contract. The bidder
must solicit this interest within sufficient time to allow the DBE companies to respond
to the solicitation. The bidder must determine with certainty if the DBE companies are
interested by taking appropriate steps to follow up initial solicitations.

(2) Selecting portions of the work to be performed by DBE companies in order to increase
the likelihood that the DBE goals will be achieved. This includes, where appropriate,
breaking out contract work items into economically feasible units to facilitate DBE
participation, even when the Contractor might otherwise prefer to perform these work
items with its own forces.

(3) Providing interested DBE companies with adequate information about the plans,
specifications, and requirements of the contract in a timely manner to assist them in
responding to a solicitation.

(4) a. Negotiating in good faith with interested DBE companies. It is the bidder’s
responsibility to make a portion of the work available to DBE subcontractors and
suppliers and to select those portions of the work or material needs consistent with
the available DBE subcontractors and suppliers, so as to facilitate DBE
participation. Evidence of such negotiation includes the names, addresses, and
telephone numbers of DBE companies that were considered; a description of the
information provided regarding the plans and specifications for the work selected
for subcontracting; and evidence as to why additional agreements could not be
reached for DBE companies to perform the work.

b. A bidder using good business judgment would consider a number of factors in
negotiating with subcontractors, including DBE subcontractors, and would take a
firm’s price and capabilities as well as contract goals into consideration. However,
the fact that there may be some additional costs involved in finding and using DBE
companies is not in itself sufficient reason for a bidder’s failure to meet the contract
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DBE goal, as long as such costs are reasonable. Also the ability or desire of a
bidder to perform the work of a contract with its own organization does not relieve
the bidder of the responsibility to make good faith efforts. Bidders are not,
however, required to accept higher quotes from DBE companies if the price
difference is excessive or unreasonable. In accordance with the above Bidding
Procedures, the documentation of good faith efforts must include copies of each
DBE and non-DBE subcontractor quote submitted to the bidder when a non-DBE
subcontractor was selected over a DBE for work on the contract.

(5) Not rejecting DBE companies as being unqualified without sound reasons based on a
thorough investigation of their capabilities. The bidder’s standing within its industry,
membership in specific groups, organizations, or associations and political or social
affiliations (for example union vs. non-union employee status) are not legitimate
causes for the rejection or non-solicitation of bids in the bidder’s efforts to meet the
project goal.

(6) Making efforts to assist interested DBE companies in obtaining bonding, lines of credit,
or insurance as required by the recipient or Contractor.

(7) Making efforts to assist interested DBE companies in obtaining necessary equipment,
supplies, materials, or related assistance or services.

(8) Effectively using the services of available minority/women community organizations;
minority/women contractors’ groups; local, state, and federal minority/women business
assistance offices; and other organizations as allowed on a case-by-case basis to
provide assistance in the recruitment and placement of DBE companies.

(b) If the Department determines the bidder has made a good faith effort to secure the work
commitment of DBE companies to meet the contract goal, the Department will award the
contract provided it is otherwise eligible for award. If the Department determines the
bidder has failed to meet the requirements of this Special Provision or that a good faith
effort has not been made, the Department will notify the responsible company official
designated in the Utilization Plan that the bid is not responsive. The notification will also
include a statement of reasons for the adverse determination. If the Utilization Plan is not
approved because it is deficient as a technical matter, unless waived by the Department,
the bidder will be notified and will be allowed no more than a five calendar day period to
cure the deficiency.

(c) The bidder may request administrative reconsideration of an adverse determination by
emailing the Department at “DOT.DBE.UP@illinois.gov” within the five calendar days after
the receipt of the notification of the determination. The determination shall become final
if a request is not made on or before the fifth calendar day. A request may provide
additional written documentation or argument concerning the issues raised in the
determination statement of reasons, provided the documentation and arguments address
efforts made prior to submitting the bid. The request will be reviewed by the Department’s
Reconsideration Officer. The Reconsideration Officer will extend an opportunity to the
bidder to meet in person to consider all issues of documentation and whether the bidder
made a good faith effort to meet the goal. After the review by the Reconsideration Officer,
the bidder will be sent a written decision within ten working days after receipt of the request
for reconsideration, explaining the basis for finding that the bidder did or did not meet the
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goal or make adequate good faith efforts to do so. A final decision by the Reconsideration
Officer that a good faith effort was made shall approve the Utilization Plan submitted by
the bidder and shall clear the contract for award. A final decision that a good faith effort
was not made shall render the bid not responsive.

CALCULATING DBE PARTICIPATION. The Utilization Plan values represent work anticipated
to be performed and paid for upon satisfactory completion. The Department is only able to count
toward the achievement of the overall goal and the contract goal the value of payments made for
the work actually performed by DBE companies. In addition, a DBE must perform a commercially
useful function on the contract to be counted. A commercially useful function is generally
performed when the DBE is responsible for the work and is carrying out its responsibilities by
actually performing, managing, and supervising the work involved. The Department and
Contractor are governed by the provisions of 49 CFR Part 26.55(c) on questions of commercially
useful functions as it affects the work. Specific counting guidelines are provided in 49 CFR Part
26.55, the provisions of which govern over the summary contained herein.

(a) DBE as the Contractor: 100 percent goal credit for that portion of the work performed by
the DBE’s own forces, including the cost of materials and supplies. Work that a DBE
subcontracts to a non-DBE does not count toward the DBE goals.

(b) DBE as a joint venture Contractor: 100 percent goal credit for that portion of the total
dollar value of the contract equal to the distinct, clearly defined portion of the work
performed by the DBE’s own forces.

(c) DBE as a subcontractor: 100 percent goal credit for the work of the subcontract performed
by the DBE’s own forces, including the cost of materials and supplies, excluding the
purchase of materials and supplies or the lease of equipment by the DBE subcontractor
from the Contractor or its affiliates. Work that a DBE subcontractor in turn subcontracts
to a non-DBE does not count toward the DBE goal.

(d) DBE as a trucker: 100 percent goal credit for trucking participation provided the DBE is
responsible for the management and supervision of the entire trucking operation for which
it is responsible. At least one truck owned, operated, licensed, and insured by the DBE
must be used on the contract. Credit will be given for the following:

(1) The DBE may lease trucks from another DBE firm, including an owner-operator who
is certified as a DBE. The DBE who leases trucks from another DBE receives credit
for the total value of the transportation services the lessee DBE provides on the
contract.

(2) The DBE may also lease trucks from a non-DBE firm, including from an owner-
operator. The DBE who leases trucks from a non-DBE is entitled to credit only for the
fee or commission is receives as a result of the lease arrangement.

(e) DBE as a material supplier:

(1) 60 percent goal credit for the cost of the materials or supplies purchased from a DBE
regular dealer.
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(2) 100 percent goal credit for the cost of materials of supplies obtained from a DBE
manufacturer.

(3) 100 percent credit for the value of reasonable fees and commissions for the
procurement of materials and supplies if not a DBE regular dealer or DBE
manufacturer.

CONTRACT COMPLIANCE. Compliance with this Special Provision is an essential part of the
contract. The Department is prohibited by federal regulations from crediting the participation of a
DBE included in the Utilization Plan toward either the contract goal or the Department’s overall
goal until the amount to be applied toward the goals has been paid to the DBE. The following
administrative procedures and remedies govern the compliance by the Contractor with the
contractual obligations established by the Utilization Plan. After approval of the Utilization Plan
and award of the contract, the Utilization Plan and individual DBE Participation Statements
become part of the contract. If the Contractor did not succeed in obtaining enough DBE
participation to achieve the advertised contract goal, and the Utilization Plan was approved and
contract awarded based upon a determination of good faith, the total dollar value of DBE work
calculated in the approved Utilization Plan as a percentage of the awarded contract value shall
become the amended contract goal. All work indicated for performance by an approved DBE
shall be performed, managed, and supervised by the DBE executing the DBE Participation
Commitment Statement.

(@) NO AMENDMENT. No amendment to the Utilization Plan may be made without prior
written approval from the Department’'s Bureau of Small Business Enterprises. All
requests for amendment to the Utilization Plan shall be emailed to the Department at
DOT.DBE.UP@illinois.gov.

(b) CHANGES TO WORK. Any deviation from the DBE condition-of-award or contract plans,
specifications, or special provisions must be approved, in writing, by the Department as
provided elsewhere in the Contract. The Contractor shall notify affected DBEs in writing
of any changes in the scope of work which result in a reduction in the dollar amount
condition-of-award to the contract. Where the revision includes work committed to a new
DBE subcontractor, not previously involved in the project, then a Request for Approval of
Subcontractor, Department form BC 260A or AER 260A, must be signed and submitted.
If the commitment of work is in the form of additional tasks assigned to an existing
subcontract, a new Request for Approval of Subcontractor will not be required. However,
the Contractor must document efforts to assure the existing DBE subcontractor is capable
of performing the additional work and has agreed in writing to the change.

(c) SUBCONTRACT. The Contractor must provide copies of DBE subcontracts to the
Department upon request. Subcontractors shall ensure that all lower tier subcontracts or
agreements with DBEs to supply labor or materials be performed in accordance with this
Special Provision.

(d) ALTERNATIVE WORK METHODS. In addition to the above requirements for reductions
in the condition of award, additional requirements apply to the two cases of Contractor-
initiated work substitution proposals. Where the contract allows alternate work methods
which serve to delete or create underruns in condition of award DBE work, and the
Contractor selects that alternate method or, where the Contractor proposes a substitute
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work method or material that serves to diminish or delete work committed to a DBE and
replace it with other work, then the Contractor must demonstrate one of the following:

(1) The replacement work will be performed by the same DBE (as long as the DBE is
certified in the respective item of work) in a modification of the condition of award; or

(2) The DBE is aware its work will be deleted or will experience underruns and has agreed
in writing to the change. If this occurs, the Contractor shall substitute other work of
equivalent value to a certified DBE or provide documentation of good faith efforts to
do so; or

(3) The DBE is not capable of performing the replacement work or has declined to perform
the work at a reasonable competitive price. If this occurs, the Contractor shall
substitute other work of equivalent value to a certified DBE or provide documentation
of good faith efforts to do so.

(e) TERMINATION AND REPLACEMENT PROCEDURES. The Contractor shall not
terminate or replace a DBE listed on the approved Utilization Plan, or perform with other
forces work designated for a listed DBE except as provided in this Special Provision. The
Contractor shall utilize the specific DBEs listed to perform the work and supply the
materials for which each is listed unless the Contractor obtains the Department’s written
consent as provided in subsection (a) of this part. Unless Department consent is provided
for termination of a DBE subcontractor, the Contractor shall not be entitled to any payment
for work or material unless it is performed or supplied by the DBE in the Utilization Plan.

As stated above, the Contractor shall not terminate or replace a DBE subcontractor listed
in the approved Utilization Plan without prior written consent. This includes, but is not
limited to, instances in which the Contractor seeks to perform work originally designated
for a DBE subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with
another DBE firm. Written consent will be granted only if the Bureau of Small Business
Enterprises agrees, for reasons stated in its concurrence document, that the Contractor
has good cause to terminate or replace the DBE firm. Before transmitting to the Bureau
of Small Business Enterprises any request to terminate and/or substitute a DBE
subcontractor, the Contractor shall give notice in writing to the DBE subcontractor, with a
copy to the Bureau, of its intent to request to terminate and/or substitute, and the reason
for the request. The Contractor shall give the DBE five days to respond to the Contractor’s
notice. The DBE so notified shall advise the Bureau and the Contractor of the reasons, if
any, why it objects to the proposed termination of its subcontract and why the Bureau
should not approve the Contractor’s action. If required in a particular case as a matter of
public necessity, the Bureau may provide a response period shorter than five days.

For purposes of this paragraph, good cause includes the following circumstances:

(1) The listed DBE subcontractor fails or refuses to execute a written contract;

(2) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in
a way consistent with normal industry standards. Provided, however, that good cause

does not exist if the failure or refusal of the DBE subcontractor to perform its work on
the subcontract results from the bad faith or discriminatory action of the Contractor;
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(3) The listed DBE subcontractor fails or refuses to meet the Contractor’s reasonable,
nondiscriminatory bond requirements;

(4) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit
unworthiness;

(5) The listed DBE subcontractor is ineligible to work on public works projects because of
suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 and 1200 or
applicable state law.

(6) The Contractor has determined the listed DBE subcontractor is not a responsible
contractor;

(7) The listed DBE subcontractor voluntarily withdraws from the projects and provides
written notice to the Contractor of its withdrawal;

(8) The listed DBE is ineligible to receive DBE credit for the type of work required;

(9) A DBE owner dies or becomes disabled with the result that the listed DBE
subcontractor is unable to complete its work on the contract;

(10) Other documented good cause that compels the termination of the DBE subcontractor.
Provided, that good cause does not exist if the Contractor seeks to terminate a DBE it
relied upon to obtain the contract so that the Contractor can self-perform the work for
which the DBE contractor was engaged or so that the Contractor can substitute
another DBE or non-DBE contractor after contract award.

When a DBE is terminated or fails to complete its work on the Contract for any reason,
the Contractor shall make a good faith effort to find another DBE to substitute for the
original DBE to perform at least the same amount of work under the contract as the
terminated DBE to the extent needed to meet the established Contract goal. The good
faith efforts shall be documented by the Contractor. If the Department requests
documentation under this provision, the Contractor shall submit the documentation
within seven days, which may be extended for an additional seven days if necessary
at the request of the Contractor. The Department will provide a written determination
to the Contractor stating whether or not good faith efforts have been demonstrated.

(f) EINAL PAYMENT. After the performance of the final item of work or delivery of material
by a DBE and final payment therefore to the DBE by the Contractor, but not later than
30 calendar days after payment has been made by the Department to the Contractor for
such work or material, the Contractor shall submit a DBE Payment Agreement on
Department form SBE 2115 to the Resident Engineer. If full and final payment has not
been made to the DBE, the DBE Payment Agreement shall indicate whether a
disagreement as to the payment required exists between the Contractor and the DBE or
if the Contractor believes the work has not been satisfactorily completed. If the Contractor
does not have the full amount of work indicated in the Utilization Plan performed by the
DBE companies indicated in the Utilization Plan and after good faith efforts are reviewed,
the Department may deduct from contract payments to the Contractor the amount of the
goal not achieved as liquidated and ascertained damages. The Contractor may request
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an administrative reconsideration of any amount deducted as damages pursuant to
subsection (h) of this part.

(g) ENFORCEMENT. The Department reserves the right to withhold payment to the
Contractor to enforce the provisions of this Special Provision. Final payment shall not be
made on the contract until such time as the Contractor submits sufficient documentation
demonstrating achievement of the goal in accordance with this Special Provision or after
liquidated damages have been determined and collected.

(h) RECONSIDERATION. Notwithstanding any other provision of the contract, including but
not limited to Article 109.09 of the Standard Specifications, the Contractor may request
administrative reconsideration of a decision to deduct the amount of the goal not achieved
as liquidated damages. A request to reconsider shall be delivered to the Contract
Compliance Section and shall be handled and considered in the same manner as set forth
in paragraph (c) of “Good Faith Effort Procedures” of this Special Provision, except a final
decision that a good faith effort was not made during contract performance to achieve the
goal agreed to in the Utilization Plan shall be the final administrative decision of the
Department. The result of the reconsideration process is not administratively appealable
to the U.S. Department of Transportation.

FUEL COST ADJUSTMENT (BDE)
Effective: April 1, 2009 Revised: August 1, 2017

Description. Fuel cost adjustments will be made to provide additional compensation to the
Contractor, or a credit to the Department, for fluctuations in fuel prices when optioned by the
Contractor. The bidder shall indicate with their bid whether or not this special provision will be
part of the contract. Failure to indicate “Yes” for any category of work will make that category of
work exempt from fuel cost adjustment.

General. The fuel cost adjustment shall apply to contract pay items as grouped by category. The
adjustment shall only apply to those categories of work checked “Yes”, and only when the
cumulative plan quantities for a category exceed the required threshold. Adjustments to work
items in a category, either up or down, and extra work paid for by agreed unit price will be subject
to fuel cost adjustment only when the category representing the added work was subject to the
fuel cost adjustment. Extra work paid for at a lump sum price or by force account will not be
subject to fuel cost adjustment. Category descriptions and thresholds for application and the fuel
usage factors which are applicable to each are as follows:

(a) Categories of Work.

(1) Category A: Earthwork. Contract pay items performed under Sections 202, 204, and
206 including any modified standard or nonstandard items where the character of the
work to be performed is considered earthwork. The cumulative total of all applicable
item plan quantities shall exceed 25,000 cu yd (20,000 cu m). Included in the fuel
usage factor is a weighted average 0.10 gal/cu yd (0.50 liters/cu m) factor for trucking.

(2) Category B: Subbases and Aggregate Base Courses. Contract pay items constructed
under Sections 311, 312 and 351 including any modified standard or nonstandard
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items where the character of the work to be performed is considered construction of a
subbase or aggregate, stabilized or modified base course. The cumulative total of all
applicable item plan quantities shall exceed 5000 tons (4500 metric tons). Included in
the fuel usage factor is a 0.60 gal/ton (2.50 liters/metric ton) factor for trucking.

(3) Category C: Hot-Mix Asphalt (HMA) Bases, Pavements and Shoulders. Contract pay
items constructed under Sections 355, 406, 407 and 482 including any modified
standard or nonstandard items where the character of the work to be performed is
considered HMA bases, pavements and shoulders. The cumulative total of all
applicable item plan quantities shall exceed 5000 tons (4500 metric tons). Included in
the fuel usage factor is 0.60 gal/ton (2.50 liters/metric ton) factor for trucking.

(4) Category D: Portland Cement Concrete (PCC) Bases, Pavements and Shoulders.
Contract pay items constructed under Sections 353, 420, 421 and 483 including any
modified standard or nonstandard items where the character of the work to be
performed is considered PCC base, pavement or shoulder. The cumulative total of all
applicable item plan quantities shall exceed 7500 sq yd (6000 sq m). Included in the
fuel usage factor is 1.20 gal/cu yd (5.94 liters/cu m) factor for trucking.

(5) Category E: Structures. Structure items having a cumulative bid price that exceeds
$250,000 for pay items constructed under Sections 502, 503, 504, 505, 512, 516 and
540 including any modified standard or nonstandard items where the character of the
work to be performed is considered structure work when similar to that performed
under these sections and not included in categories A through D.

(b) Fuel Usage Factors.

English Units

Category Factor Units

A - Earthwork 0.34 gal/ cu yd
B — Subbase and Aggregate Base courses 0.62 gal / ton

C — HMA Bases, Pavements and Shoulders 1.05 gal / ton
D — PCC Bases, Pavements and Shoulders 2.53 gal / cu yd

E — Structures 8.00 gal / $1000
Metric Units

Category Factor Units

A - Earthwork 1.68 liters / cum

B — Subbase and Aggregate Base courses 2.58 liters / metric ton
C — HMA Bases, Pavements and Shoulders 4.37 liters / metric ton
D — PCC Bases, Pavements and Shoulders 12.52 liters / cum

E — Structures 30.28 liters / $1000

(c) Quantity Conversion Factors.

Category Conversion Factor
B sq yd to ton 0.057 ton / sq yd / in depth
sq m to metric ton 0.00243 metric ton / sqg m / mm depth
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C sq yd to ton 0.056 ton / sq yd / in depth
sq m to metric ton 0.00239 m ton / sqg m / mm depth
D sq yd to cu yd 0.028 cu yd / sq yd / in depth
sqgmtocum 0.001 cu m/sq m/ mm depth

Method of Adjustment. Fuel cost adjustments will be computed as follows.

CA = (FPIlp- FPIL) x FUF x Q

Where: CA = Cost Adjustment, $

FPlr = Fuel Price Index, as published by the Department for the month the work is
performed, $/gal ($/liter)

FPI. = Fuel Price Index, as published by the Department for the month prior to the
letting for work paid for at the contract price; or for the month the agreed unit
price letter is submitted by the Contractor for extra work paid for by agreed unit
price, $/gal ($/liter)

FUF = Fuel Usage Factor in the pay item(s) being adjusted

Q = Authorized construction Quantity, tons (metric tons) or cu yd (cu m)

The entire FUF indicated in paragraph (b) will be used regardless of use of trucking to perform
the work.

Basis of Payment. Fuel cost adjustments may be positive or negative but will only be made
when there is a difference between the FPI_ and FPIr in excess of five percent, as calculated by:

Percent Difference = {(FPI. — FPIp) + FPI_} x 100
Fuel cost adjustments will be calculated for each calendar month in which applicable work is
performed; and will be paid or deducted when all other contract requirements for the items of work

are satisfied. The adjustments shall not apply during contract time subject to liquidated damages
for completion of the entire contract.

HOT-MIX ASPHALT (BDE)

Effective: January 1, 2022 Revised: August 1, 2022
Replace Article 1030.09(g)(1) of the Standard Specifications with the following:

“(1) The Contractor shall sample approximately 150 Ib (70 kg) of mix as required for the
Department’s random mixture verification tests according to Article 1030.09(h)(1).”

Replace the second sentence of Article 1030.09(h)(1) of the Standard Specifications with the
following:

“The Engineer will randomly identify one sample for each 3,000 tons (2,720 metric tons)
of mix, with a minimum of one sample per mix. If the remaining mix quantity is 600
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tons (544 metric tons) or less, the quantity will be combined with the previous 3,000
tons (2,720 metric tons) in the Engineer’s random sample identification. If the required
tonnage of a mixture for a single pay item is less than 250 tons (225 metric tons) in
total, the Engineer will waive mixture verification tests.”

Add the following to the end of the third paragraph of Article 1030.09(h)(2) of the Standard
Specifications:

“The HMA maximum theoretical specific gravity (Gmm) will be based on the Department
mixture verification test. If there is more than one Department mixture verification Gmm
test, the Gmm will be based on the average of the Department test results.”

Add the following paragraph between the third and four paragraphs of Article 1030.10 of the
Standard Specifications:

“When a test strip is not required, each HMA mixture with a quantity of 3,000 tons (2,750 metric
tons) or more shall still be sampled on the first day of production: I-FIT and Hamburg wheel
testing for High ESAL; I-FIT testing for Low ESAL. Within two working days after sampling the
mixture, the Contractor shall deliver gyratory cylinders to the District laboratory for Department
verification testing. The High ESAL mixture test results shall meet the requirements of Articles
1030.05(d)(3) and 1030.05(d)(4). The Low ESAL mixture test results shall meet the requirements
of Article 1030.05(d)(4).”

HOT-MIX ASPHALT - LONGITUDINAL JOINT SEALANT (BDE)

Effective: November 1, 2022

Add the following after the second sentence in the eighth paragraph of Article 406.06(h)(2) of the
Standard Specifications:

“If rain is forecasted and traffic is to be on the LJS or if pickup/tracking of the LJS
material is likely, the LJS shall be covered immediately following its application with
FA 20 fine aggregate mechanically spread uniformly at a rate of 1.5+ 0.5 Ib/sq yd
(0.75 £ 0.25 kg/sq m). Fine aggregate landing outside of the LJS shall be removed
prior to application of tack coat.”

Add the following after the first sentence in the ninth paragraph of Article 406.06(h)(2) of the
Standard Specifications:

“LJS half-width shall be applied at a width of 9 + 1 in. (225 + 25 mm) in the immediate
lane to be placed with the outside edge flush with the joint of the next HMA lift. The
vertical face of any longitudinal joint remaining in place shall also be coated.”

Add the following after the eleventh paragraph of Article 406.06(h)(2):
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“LJS Half-Width Application Rate, Ib/ft (kg/m) "
Lift Thickness Coarse Graded Mixture Fine_Graded SMA Mixture
in. (mm) ’ (IL-19.0, IL-19.0L, IL-9.5, Mixture (SMA-9.5,
' IL-9.5L, IL-4.75) (IL-9.5FG) SMA-12.5)
3/4 (19) 0.44 (0.66)
1 (25) 0.58 (0.86)
11/4 (32) 0.66 (0.98) 0.44 (0.66)
11/2 (38) 0.74 (1.10) 0.48 (0.71) 0.63 (0.94)
1.3/4 (44) 0.82 (1.22) 0.52 (0.77) 0.69 (1.03)
2 (50) 0.90 (1.34) 0.56 (0.83) 0.76 (1.13)
> 2 1/4 (60) 0.98 (1.46)

1/ The application rate includes a surface demand for liquid. The thickness of the
LJS may taper from the center of the application to a lesser thickness on the edge
of the application, provided the correct width and application rate are maintained.”

Add the following to the end of the second paragraph of Article 406.14 of the Standard
Specifications:

“Longitudinal joint sealant (LJS) half-width will be paid for at the contract unit price per foot
(meter) for LONGITUDINAL JOINT SEALANT, HALF-WIDTH.”

MATERIAL TRANSFER DEVICE (BDE)

Effective: June 15, 1999 Revised: January 1, 2022
Add the following to Article 406.03 of the Standard Specifications:
“(n) Material TranSfer DEVICE ............u e 1102.02”
Add the following to the end of Article 406.06(f) of the Standard Specifications:
“When required, a material transfer device (MTD) shall be used to transfer the HMA from
the haul trucks to the spreading and finishing machine. The particular HMA mixtures for
which an MTD is required will be specified in the plans. When not required, an MTD may

still be used at the Contractor’s option, subject to the requirements and restrictions herein.
Use of MTDs shall be according to the following.

MTD Category Usage

Category | Any resurfacing application

Full-Depth HMA where the in-place binder thickness is
210 in. (250 mm)

Category Il Full-Depth HMA where the in-place binder thickness is

<10 in. (250 mm)
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Category | MTD’s will only be allowed to travel over structures under the following
conditions:
(1) Approval will be given by the Engineer.

(2) The MTD shall be emptied of HMA material prior to crossing the structure and shall
travel at crawl speed across the structure.

(3) The tires of the MTD shall travel on or in close proximity and parallel to the beam
and/or girder lines of the structure.”

Add the following to the end of Article 406.13(b) of the Standard Specifications:

“The required use of an MTD will be measured for payment in tons (metric tons) of the

HMA mixtures placed with the MTD. The use of an MTD at the Contractor’s option will not
be measured for payment.”

Add the following between the second and third paragraphs of Article 406.14 of the Standard
Specifications:

“The required use of an MTD will be paid for at the contract unit price per ton (metric ton) for
MATERIAL TRANSFER DEVICE. The HMA mixtures placed with the MTD will be paid for
separately according to their respective specifications.”

Revise Article 1102.02 of the Standard Specifications to read:

“1102.02 Material Transfer Device (MTD). The MTD shall be according to the following.

(a)

Requirements.  The MTD shall have a minimum surge capacity of 15 tons
(13.5 metric tons), shall be self-propelled and capable of moving independent of the paver,
and shall be equipped with the following.

(1) Front-Dump Hopper and Conveyor. The conveyor shall provide a positive restraint
along the sides of the conveyor to prevent material spillage. MTDs having paver style
hoppers shall have a horizontal bar restraint placed across the foldable wings which
prevents the wings from being folded.

(2) Paver Hopper Insert. The paver hopper insert shall have a minimum capacity of
14 tons (12.7 metric tons).

(3) Mixer/Agitator Mechanism. This re-mixing mechanism shall consist of a segmented,
anti-segregation, re-mixing auger.

(b) Qualification and Designation. The MTD shall be on the Department’s qualified product

list with one of the following designations.
(1) Category I. The MTD has a documented maximum HMA carrying capacity contact

pressure greater than 25 psi and has a central surge hopper of sufficient capacity to
mix upstream HMA with downstream HMA.
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(2) Category Il. The MTD has a documented maximum HMA carrying capacity contact
pressure less than or equal to 25 psi.”

PORTLAND CEMENT CONCRETE — HAUL TIME (BDE)

Effective: July 1, 2020
Revise Article 1020.11(a)(7) of the Standard Specifications to read:

“(7) Haul Time. Haul time shall begin when the delivery ticket is stamped. The delivery
ticket shall be stamped no later than five minutes after the addition of the mixing water
to the cement, or after the addition of the cement to the aggregate when the combined
aggregates contain free moisture in excess of two percent by weight (mass). If more
than one batch is required for charging a truck using a stationary mixer, the time of
haul shall start with mixing of the first batch. Haul time shall end when the truck is
emptied for incorporation of the concrete into the work. The maximum haul time shall
be as follows.

Maximum Haul Time "/
Concrete Temperature )
at Point of Discharge, (minutes)
°F (°C) Truck Mixer or Nonagitator
Truck Agitator Truck
50 - 64 (10- 17.5) 90 45
> 64 (> 17.5) - without retarder 60 30
> 64 (> 17.5) - with retarder 90 45

1/ To encourage start-up testing for mix adjustments at the plant, the first two trucks
will be allowed an additional 15 minutes haul time whenever such testing is
performed.

For a mixture which is not mixed on the jobsite, a delivery ticket shall be required for
each load. The following information shall be recorded on each delivery ticket: (1)
ticket number; (2) name of producer and plant location; (3) contract number; (4) name
of Contractor; (5) stamped date and time batched; (6) truck number; (7) quantity
batched; (8) amount of admixture(s) in the batch; (9) amount of water in the batch; and
(10) Department mix design number.

For concrete mixed in jobsite stationary mixers, the above delivery ticket may be

waived, but a method of verifying the haul time shall be established to the satisfaction
of the Engineer.”
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RAILROAD PROTECTIVE LIABILITY INSURANCE (BDE)

Effective: December 1, 1986 Revised: January 1, 2022

Description. Railroad Protective Liability and Property Damage Liability Insurance shall be carried
according to Article 107.11 of the Standard Specifications. A separate policy is required for each
railroad unless otherwise noted.

NUMBER & SPEED OF NUMBER & SPEED OF
NAMED INSURED & ADDRESS PASSENGER TRAINS FREIGHT TRAINS

CSX Transportation, Inc None Varies/ 60 MPH
4802 Decoursey Pike
Taylor Mill, KY 41015

Class 1 RR (Y or N): Yes
DOT/AAR No.: 546538E/546553G RR Mile Post: 214.23/211.60
RR Division: Chicago RR Sub-Division: St. Louis

For Freight/Passenger Information, Contact: Amanda DeCesare,
Project Manager-Public Projects, Amanda_decesare@csx.com

For Insurance Information, Contact: Amanda DeCesare,
Project Manager-Public Projects, Amanda_decesare@csx.com

Basis of Payment. Providing Railroad Protective Liability and Property Damage Liability
Insurance will be paid for at the contract unit price per Lump Sum for RAILROAD PROTECTIVE
LIABILITY INSURANCE.

RIGHT OF ENTRY TO CSX TRANSPORTATION PROPERTY / RAILROAD FLAGGERS
DOT/AAR NO. 546 538E / 546 553G Contract 76M79

Itis the Contractor’s responsibility to become familiar with and to follow all requirements described
in Section 107 of the Standard Specifications, titled Legal Regulations and Responsibility to the
Public.

The Contractor shall confer with the Railroad Engineer and shall procure and pay all fees for
required railroad permits and licenses in accordance with Article 107.04 of the Standard
Specifications. These fees will not be reimbursed by the Department and will be included in the
cost of other applicable pay items in the contract. The CSX Transportation contact person is Ms.
Amanda DeCesare, Project Manager — Public Projects - Amanda DeCesare@csx.com.
Effective June 30, 2016, CSX will no longer be accepting paper Applications for
Facility/Utility Installations or Rights of Entry. Please visit CSX Property Portal to apply
online. The Contractor should confirm the cost with the CSX Transportation at the time of bid.
No compensation will be made for changes to the cost of application fees between time of bid
and time of construction.
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For all railroad-highway work as indicated in the contract proposal, the Contractor shall obtain
Railroad Protective Liability and Property Damage Liability Insurance in accordance with Article
107.11 of the Standard Specifications. The cost for providing insurance, as noted elsewhere, will
be paid for at the contract unit price per Lump Sum for RAILROAD PROTECTIVE LIABILITY
INSURANCE.

The services of railroad flaggers will be required when the Contractor’s operations will encroach
on or over the Railroad’s right-of-way or come within 25’ of the tracks. Flagger payment shall be
in accordance with Article 109.05 of the Standard Specifications. Flagger services or info on the
providing of flagger services shall be obtained through CSX Transportations Project Manager —
Public Works as noted above.

STEEL COST ADJUSTMENT (BDE)

Effective: April 2, 2004 Revised: January 1, 2022

Description. Steel cost adjustments will be made to provide additional compensation to the
Contractor, or a credit to the Department, for fluctuations in steel prices when optioned by the
Contractor. The bidder shall indicate with their bid whether or not this special provision will be
part of the contract. Failure to indicate “Yes” for any item of work will make that item of steel
exempt from steel cost adjustment.

Types of Steel Products. An adjustment will be made for fluctuations in the cost of steel used in
the manufacture of the following items:

Metal Piling (excluding temporary sheet piling)
Structural Steel
Reinforcing Steel

Other steel materials such as dowel bars, tie bars, welded reinforcement, guardrail, steel traffic
signal and light poles, towers and mast arms, metal railings (excluding wire fence), and frames
and grates will be subject to a steel cost adjustment when the pay items they are used in have a
contract value of $10,000 or greater.

The adjustments shall apply to the above items when they are part of the original proposed
construction, or added as extra work and paid for by agreed unit prices. The adjustments shall
not apply when the item is added as extra work and paid for at a lump sum price or by force
account.

Documentation. Sufficient documentation shall be furnished to the Engineer to verify the
following:

(a) The dates and quantity of steel, in Ib (kg), shipped from the mill to the fabricator.

(b) The quantity of steel, in Ib (kg), incorporated into the various items of work covered by this
special provision. The Department reserves the right to verify submitted quantities.

Method of Adjustment. Steel cost adjustments will be computed as follows:
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SCA=QXD

Where: SCA = steel cost adjustment, in dollars
Q = quantity of steel incorporated into the work, in Ib (kg)
D = price factor, in dollars per Ib (kg)

D = MPIy — MPIL

Where: MPIw=  The Materials Cost Index for steel as published by the Engineering News-
Record for the month the steel is shipped from the mill. The indices will be
converted from dollars per 100 Ib to dollars per Ib (kg).

MPI_ = The Materials Cost Index for steel as published by the Engineering News-
Record for the month prior to the letting for work paid for at the contract price;
or for the month the agreed unit price letter is submitted by the Contractor for
extra work paid for by agreed unit price,. The indices will be converted from
dollars per 100 Ib to dollars per Ib (kg).

The unit weights (masses) of steel that will be used to calculate the steel cost adjustment for the
various items are shown in the attached table.

No steel cost adjustment will be made for any products manufactured from steel having a mill
shipping date prior to the letting date.

If the Contractor fails to provide the required documentation, the method of adjustment will be
calculated as described above; however, the MPIy will be based on the date the steel arrives at
the job site. In this case, an adjustment will only be made when there is a decrease in steel costs.

Basis of Payment. Steel cost adjustments may be positive or negative but will only be made when
there is a difference between the MPI_ and MPIy in excess of five percent, as calculated by:

Percent Difference = {(MPI. — MPIu) + MPI.} x 100

Steel cost adjustments will be calculated by the Engineer and will be paid or deducted when all
other contract requirements for the items of work are satisfied. Adjustments will only be made for
fluctuations in the cost of the steel as described herein. No adjustment will be made for changes
in the cost of manufacturing, fabrication, shipping, storage, etc.

The adjustments shall not apply during contract time subject to liquidated damages for completion
of the entire contract.
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Attachment
ltem Unit Mass (Weight)
Metal Piling (excluding temporary sheet piling)
Furnishing Metal Pile Shells 12 in. (305 mm), 0.179 in. (3.80 mm) wall thickness) 23 Ib/ft (34 kg/m)
Furnishing Metal Pile Shells 12 in. (305 mm), 0.250 in. (6.35 mm) wall thickness) 32 Ib/ft (48 kg/m)
Furnishing Metal Pile Shells 14 in. (356 mm), 0.250 in. (6.35 mm) wall thickness) 37 Ib/ft (55 kg/m)
Other piling See plans
Structural Steel See plans for weights
(masses)
Reinforcing Steel See plans for weights
(masses)
Dowel Bars and Tie Bars 6 Ib (3 kg) each
Welded Reinforcement 63 1b/100 sq ft (310 kg/sq m)
Guardrail
Steel Plate Beam Guardrail, Type A w/steel posts 20 Ib/ft (30 kg/m)
Steel Plate Beam Guardrail, Type B w/steel posts 30 Ib/ft (45 kg/m)
Steel Plate Beam Guardrail, Types A and B w/wood posts 8 Ib/ft (12 kg/m)
Steel Plate Beam Guardrail, Type 2 305 Ib (140 kg) each
Steel Plate Beam Guardrail, Type 6 1260 Ib (570 kg) each
Traffic Barrier Terminal, Type 1 Special (Tangent) 730 Ib (330 kg) each
Traffic Barrier Terminal, Type 1 Special (Flared) 410 Ib (185 kg) each
Steel Traffic Signal and Light Poles, Towers and Mast Arms
Traffic Signal Post 11 Ib/ft (16 kg/m)
Light Pole, Tenon Mount and Twin Mount, 30 - 40 ft (9 — 12 m) 14 Ib/ft (21 kg/m)
Light Pole, Tenon Mount and Twin Mount, 45 - 55 ft (13.5 — 16.5 m) 21 Ib/ft (31 kg/m)
Light Pole w/Mast Arm, 30 - 50 ft (9 — 15.2m ) 13 Ib/ft (19 kg/m)
Light Pole w/Mast Arm, 55 - 60 ft (16.5 — 18 m) 19 Ib/ft (28 kg/m)
Light Tower w/Luminaire Mount, 80 - 110 ft (24 — 33.5 m) 31 Ib/ft (46 kg/m)
Light Tower w/Luminaire Mount, 120 - 140 ft (36.5 — 42.5 m) 65 Ib/ft (97 kg/m)
Light Tower w/Luminaire Mount, 150 - 160 ft (45.5 — 48.5 m) 80 Ib/ft (119 kg/m)
Metal Railings (excluding wire fence)
Steel Railing, Type SM 64 Ib/ft (95 kg/m)
Steel Railing, Type S-1 39 Ib/ft (58 kg/m)
Steel Railing, Type T-1 53 Ib/ft (79 kg/m)
Steel Bridge Rail 52 Ib/ft (77 kg/m)
Frames and Grates
Frame 250 Ib (115 kg)
Lids and Grates 150 1b (70 kg)

SUBCONTRACTOR AND DBE PAYMENT REPORTING (BDE)
Effective: April 2, 2018

Add the following to Section 109 of the Standard Specifications.

“109.14 Subcontractor and Disadvantaged Business Enterprise Payment Reporting.
The Contractor shall report all payments made to the following parties:

(a) first tier subcontractors;
(b) lower tier subcontractors affecting disadvantaged business enterprise (DBE) goal credit;

(c) material suppliers or trucking firms that are part of the Contractor’'s submitted DBE
utilization plan.

The report shall be made through the Department’s on-line subcontractor payment reporting
system within 21 days of making the payment.”
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SUBCONTRACTOR MOBILIZATION PAYMENTS (BDE)

Effective: November 2, 2017
Revised: April 1, 2019

Replace the second paragraph of Article 109.12 of the Standard Specifications with the following:
“This mobilization payment shall be made at least seven days prior to the subcontractor starting

work. The amount paid shall be at the following percentage of the amount of the subcontract
reported on form BC 260A submitted for the approval of the subcontractor’'s work.

Value of Subcontract Reported on Form BC 260A Mobilization Percentage
Less than $10,000 25%
$10,000 to less than $20,000 20%
$20,000 to less than $40,000 18%
$40,000 to less than $60,000 16%
$60,000 to less than $80,000 14%
$80,000 to less than $100,000 12%
$100,000 to less than $250,000 10%
$250,000 to less than $500,000 9%
$500,000 to $750,000 8%
Over $750,000 7%

SUBMISSION OF PAYROLL RECORDS (BDE)

Effective: April 1, 2021 Revised: November 1, 2022

FEDERAL AID CONTRACTS. Revise the following section of Check Sheet #1 of the Recurring
Special Provisions to read:

“‘STATEMENTS AND PAYROLLS

The payroll records shall include the worker's name, the worker's address, the worker’s
telephone number when available, the worker’s social security number, the worker’s classification
or classifications, the worker’s gross and net wages paid in each pay period, the worker’'s number
of hours worked each day, and the worker’s starting and ending times of work each day. However,
any Contractor or subcontractor who remits contributions to a fringe benefit fund that is not jointly
maintained and jointly governed by one or more employers and one or more labor organization
must additionally submit the worker’s hourly wage rate, the worker’s hourly overtime wage rate,
the worker’s hourly fringe benefit rates, the name and address of each fringe benefit fund, the
plan sponsor of each fringe benefit, if applicable, and the plan administrator of each fringe benefit,
if applicable.
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The Contractor and each subcontractor shall certify and submit payroll records to the
Department each week from the start to the completion of their respective work, except that full
social security numbers shall not be included on weekly submittals. Instead, the payrolls shall
include an identification number for each employee (e.g., the last four digits of the employee’s
social security number). In addition, starting and ending times of work each day may be omitted
from the payroll records submitted. The submittals shall be made using LCPtracker Pro software.
The software is web-based and can be accessed at https://Icptracker.com/. When there has been
no activity during a work week, a payroll record shall still be submitted with the appropriate option
(“No Work”, “Suspended”, or “Complete”) selected.”

STATE CONTRACTS. Revise Item 3 of Section IV of Check Sheet #5 of the Recurring Special
Provisions to read:

“3. Submission of Payroll Records. The Contractor and each subcontractor shall, no later
than the 15" day of each calendar month, file a certified payroll for the immediately
preceding month to the lllinois Department of Labor (IDOL) through the lllinois Prevailing
Wage Portal in compliance with the State Prevailing Wage Act (820 ILCS 130). The portal
can be found on the |IDOL website at https://www2.illinois.gov/idol/Laws-
Rules/CONMED/Pages/Prevailing-Wage-Portal.aspx. Payrolls shall be submitted in the
format prescribed by the IDOL.

In addition to filing certified payroll(s) with the IDOL, the Contractor and each
subcontractor shall certify and submit payroll records to the Department each week from
the start to the completion of their respective work, except that full social security numbers
shall not be included on weekly submittals. Instead, the payrolls shall include an
identification number for each employee (e.g., the last four digits of the employee’s social
security number). In addition, starting and ending times of work each day may be omitted
from the payroll records submitted. The submittals shall be made using LCPtracker Pro
software. The software is web-based and can be accessed at https://Icptracker.com/.
When there has been no activity during a work week, a payroll record shall still be
submitted with the appropriate option (“No Work”, “Suspended”, or “Complete”) selected.”

SURFACE TESTING OF PAVEMENTS - IRI (BDE)

Effective: January 1, 2021 Revised: January 1, 2022

Description. This work shall consist of testing the ride quality of the finished surface of pavements,
according to lllinois Test Procedure 701, “Ride Quality Testing Using the International Roughness
Index (IRI)”. Work shall be according to Sections 406, 407, or 420 of the Standard Specifications,
except as modified herein.

Hot-Mix Asphalt (HMA) Overlays

Add Article 406.03(n) to the Standard Specifications:
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“(n) Pavement Surface Grinding EQUIPMENt..........cooooiiiiiiiiie e 1101.04”
Revise Article 406.11 of the Standard Specifications to read:

“406.11 Surface Tests. Prior to pavement improvements, the Engineer will measure the
smoothness of the existing high-speed mainline pavement. The Contractor shall measure the
smoothness of the finished high-speed mainline, low-speed mainline, and miscellaneous
pavements within seven days of paving. Testing shall be performed in the presence of the
Engineer and according to lllinois Test Procedure 701. The pavement will be identified as high-
speed mainline, low-speed mainline, or miscellaneous as follows.

(a) Test Sections

(1) High-Speed Mainline Pavement. High-speed mainline pavement shall consist of
pavements, ramps, and loops with a posted speed limit greater than 45 mph. These
sections shall be tested with an inertial profiling system (IPS).

(2) Low-Speed Mainline Pavement. Low-speed mainline pavement shall consist of
pavements, ramps, and loops with a posted speed limit of 45 mph or less. These
sections shall be tested with an IPS and will be analyzed using the rolling 16 ft (5 m)
straightedge simulation in ProVAL.

(3) Miscellaneous Pavement. Miscellaneous pavement includes segments that either
cannot readily be tested by an IPS or conditions beyond the control of the contractor
preclude the achievement of smoothness levels typically achievable with mainline
pavement construction. This may include the following examples or as determined by
the Engineer.

(a) Pavement on horizontal curves with a centerline radius of curvature of less than or

equal to 1,000 ft (300 m) and the pavement within the superelevation transition of
such curves;

(b) Pavement on vertical curves having a length less than or equal to 200 ft (60 m) in
combination with an algebraic change in tangent grade greater than or equal to

3 percent as may occur on urban ramps or other constricted-space facilities;

(c) The first and last 50 ft (15 m) of a pavement section where the Contractor is not
responsible for the adjoining surface;

(d) Intersections and the 25 ft (7.6 m) before and after an intersection or end of radius
return;

(e) Variable width pavements;
(f) Side street returns, to the end of radius return;

(g) Crossovers;
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(h) Connector pavement from the mainline pavement expansion joint to the bridge
approach slab;

(i) Bridge approach slab;

(j) Pavement that must be constructed in multiple short segments, typically defined as
600 ft (180 m) or less;

(k) Pavement within 25 ft (7.6 m) of manholes, utility structures, or other
appurtenances;

(I) Turn lanes; and

(m)Pavement within 5ft (1.5 m) of jobsite sampling locations for HMA volumetric
testing that fall within the wheel path.

Miscellaneous pavement shall be tested using a 16 ft (5 m) straightedge.

(4) International Roughness Index (IRI). An index computed from a longitudinal profile
measurement using a quarter-car simulation at a simulation speed of 50 mph (80 km/h).

(5) Mean Roughness Index (MRI). The average of the IRI values for the right and left
wheel tracks.

(6) Areas of Localized Roughness (ALR). Isolated areas of roughness, which can cause
significant increase in the calculated MRI for a given sublot.

(7) Lot. A lot will be defined as a continuous strip of pavement 1 mile (1,600 m) long and
one lane wide. When the length of a continuous strip of pavement is less than 1 mile
(1,600 m), that pavement will be included in an adjacent lot. Structures will be omitted
when measuring pavement length, but will not be considered as a discontinuity and the
numbering of sublots will not restart. The limits of the structure shall include the entire
length between the outside ends of both connector pavements.

(8) Sublot. Lots will be divided into 0.1 mile (160 m) sublots. A partial sublot greater
than or equal to 264 ft (80 m) resulting from an interruption in the pavement will be
subject to the same evaluation as a whole sublot. Partial sublots less than 264 ft (80 m)
shall be included with the previous sublot for evaluation purposes.

(b) Corrective Work. Corrective work shall be completed according to the following.

(1) High-Speed Mainline Pavement. For high-speed mainline pavement, any 25 ft (7.6 m)
interval with an ALR in excess of 150 in./mile (2,400 mm/km) will be identified by the
Engineer and shall be corrected by the Contractor. Any sublot having a MRI greater
than MRIp, including ALR, shall be corrected to reduce the MRI to the MRIF, or
replaced at the Contractor’s option.
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(2) Low-Speed Mainline Pavement. Bumps in low-speed mainline pavement which
exceed the 5/16 in. (8 mm) tolerance using a simulated 16 ft (5 m) straightedge will be
identified by the Engineer and shall be corrected by the Contractor.

(3) Miscellaneous Pavements. Bumps in miscellaneous pavement which exceed the
5/16 in. (8 mm) tolerance on a 16 ft (5 m) straightedge will be identified by the
Engineer and shall be corrected by the Contractor.

Corrective work shall be completed with pavement surface grinding equipment or by
removing and replacing the pavement. Corrective work shall be applied to the full lane
width. When completed, the corrected area shall have uniform texture and appearance,
with the beginning and ending of the corrected area normal to the centerline of the paved
surface.

Upon completion of the corrective work, the surface of the sublot(s) shall be retested. The
Contractor shall furnish the data and reports to the Engineer within 2 working days after
corrections are made. If the MRI and/or ALR still do not meet the requirements, additional
corrective work shall be performed.

Corrective work shall be at no additional cost to the Department.

(c¢) Smoothness Assessments. Assessments will be paid to or deducted from the Contractor
for each sublot of high-speed mainline pavement per the Smoothness Assessment
Schedule. Assessments will be based on the MRI of each sublot prior to performing any
corrective work unless the Contractor has chosen to remove and replace the sublot. For
sublots that are replaced, assessments will be based on the MRI determined after
replacement.

The upper MRI thresholds for high-speed mainline pavement are dependent on the MRI
of the existing pavement before construction (MRIp) and shall be determined as follows.

MRI Thresholds (High-Speed, HMA Overlay)
Upper MRI Thresholds " MRIo < 125.0 in./mile MRl > 125.0 in./mile ¥
(1,975 mm/km) (> 1,975 mm/km)
Incentive (MRI;) 45.0 in./mile (710 mm/km) 0.2 x MRIo + 20
Full Pay (MRIf) 75.0 in./mile (1,190 mm/km) 0.2 x MRIo + 50
Disincentive (MRIp) 100.0 in./mile (1,975 mm/km) 0.2 x MRIo + 75

1/ MRlo, MRI;, MRIg, and MRIp shall be in in./mile for calculation.

Smoothness assessments for high-speed mainline pavement shall be determined as
follows.
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SMOOTHNESS ASSESSMENT SCHEDULE (High-Speed, HMA Overlay)
Mainline Pavement MRI Range Assessment Per Sublot
MRI < MRI, + (MRl — MRI) x $33.00 2
MRI; < MRI < MRIg + $0.00
MRIr < MRI < MRIp — (MRI = MRI) x $20.00
MRI > MRIp —$500.00

1/ MRI, MRI,, MRIg, and MRIp shall be in in./mile for calculation.
2/ The maximum incentive amount shall not exceed $500.00.
Smoothness assessments will not be paid or deducted until all other contract requirements

for the pavement are satisfied. Pavement that is corrected or replaced for reasons other
than smoothness, shall be retested as stated herein.”

Hot-Mix Asphalt (HMA) Pavement (Full-Depth)

Revise the first paragraph of Article 407.03 of the Standard Specifications to read:
“407.03 Equipment. Equipment shall be according to Article 406.03.”
Revise Article 407.09 of the Standard Specifications to read:

“407.09 Surface Tests. The finished surface of the pavement shall be tested for smoothness
according to Article 406.11, except as follows:

The testing of the existing pavement prior to improvements shall not apply and the
smoothness assessment for high-speed mainline pavement shall be determined according to the
following table.

SMOOTHNESS ASSESSMENT SCHEDULE (High-Speed, Full-Depth HMA)
Mainline Pavement MR, in./mile (mm/km) Assessment Per Sublot
<45.0 (710) + (45 — MRI) x $80.00 %
> 45.0 (710) to 75.0 (1,190) + $0.00
> 75.0 (1,190) to 100.0 (1,580) — (MRI = 75) x $30.00
> 100.0 (1,580) — $750.00

1/ MRI shall be in in./mile for calculation.

2/ The maximum incentive amount shall not exceed $1,200.00.”

Portland Cement Concrete Pavement
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Delete Article 420.03(i) of the Standard Specifications.

Revise Article 420.03(j) of the Standard Specifications to read:
“(i) Coring Machine (Note 1)”

Revise Article 420.10 of the Standard Specifications to read:

“420.10 Surface Tests. The finished surface of the pavement shall be tested for smoothness
according to Article 406.11, except as follows.

The testing of the existing pavement prior to improvements shall not apply. The Contractor
shall measure the smoothness of the finished surface of the pavement after the pavement has
attained a flexural strength of 250 psi (3,800 kPa) or a compressive strength of 1,600 psi
(20,700 kPa).

Membrane curing damaged during testing shall be repaired as directed by the Engineer at no
additional cost to the Department.

(a) Corrective Work. No further texturing for skid resistance will be required for areas
corrected by grinding. Protective coat shall be reapplied to ground areas according to
Article 420.18 at no additional cost to the Department.

Pavement corrected by removal and replacement, shall be corrected in full panel sizes.

(b) Smoothness Assessments. Smoothness assessment for high-speed mainline pavement
shall be determined as follows.

SMOOTHNESS ASSESSMENT SCHEDULE (High-Speed, PCC)
Mainline Pavement MRI, in./mile (mm/km) ¥ Assessment Per Sublot
<45.0 (710) + (45— MRI) x $120.00 ?
> 45.0 (710) to 75.0 (1,190) +$0.00
> 75.0 (1,190) to 100.0 (1,580) — (MRI - 75) x $45.00
> 100.0 (1,580) —$1,125.00

1/ MRI shall be in in./mile for calculation.
2/ The maximum incentive amount shall not exceed $1,800.00.
3/ If pavement is constructed with traffic in the lane next to it, then an additional

10 in./mile will be added to the upper thresholds.”

Removal of Existing Pavement and Appurtenances

Revise the first paragraph of Article 440.04 of the Standard Specifications to read:
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“440.04 HMA Surface Removal for Subsequent Resurfacing. The existing HMA surface
shall be removed to the depth specified on the plans with a self-propelled milling machine. The
removal depth may be varied slightly at the discretion of the Engineer to satisfy the smoothness
requirements of the finished pavement. The temperature at which the work is performed, the
nature and condition of the equipment, and the manner of performing the work shall be such that
the milled surface is not torn, gouged, shoved or otherwise damaged by the milling operation.
Sufficient cutting passes shall be made so that all irregularities or high spots are eliminated to the
satisfaction of the Engineer. When tested with a 16 ft (5 m) straightedge, the milled surface shall
have no surface variations in excess of 3/16 in. (5 mm).”

TRAINING SPECIAL PROVISIONS (BDE)

Effective: October 15, 1975 Revised: September 2, 2021

This Training Special Provision supersedes Section 7b of the Special Provision entitled “Specific
Equal Employment Opportunity Responsibilities,” and is in implementation of 23 U.S.C. 140(a).

As part of the Contractor’s equal employment opportunity affirmative action program, training shall
be provided as follows:

The Contractor shall provide on-the-job training aimed at developing full journeyman in the type
of trade or job classification involved. The number of trainees to be trained under this contract
will be 4. In the event the Contractor subcontracts a portion of the contract work, it shall determine
how many, if any, of the trainees are to be trained by the subcontractor, provided however, that
the Contractor shall retain the primary responsibility for meeting the training requirements
imposed by this special provision. The Contractor shall also ensure that this Training Special
Provision is made applicable to such subcontract. Where feasible, 25 percent of apprentices or
trainees in each occupation shall be in their first year of apprenticeship or training.

The number of trainees shall be distributed among the work classifications on the basis of the
Contractor’s needs and the availability of journeymen in the various classifications within the
reasonable area of recruitment. Prior to commencing construction, the Contractor shall submit to
the lllinois Department of Transportation for approval the number of trainees to be trained in each
selected classification and training program to be used. Furthermore, the Contractor shall specify
the starting time for training in each of the classifications. The Contractor will be credited for each
trainee it employs on the contract work who is currently enrolled or becomes enrolled in an
approved program and will be reimbursed for such trainees as provided hereinafter.

Training and upgrading of minorities and women toward journeyman status is a primary objective
of this Training Special Provision. Accordingly, the Contractor shall make every effort to enroll
minority trainees and women (e.g. by conducting systematic and direct recruitment through public
and private sources likely to yield minority and women trainees) to the extent such persons are
available within a reasonable area of recruitment. The Contractor will be responsible for
demonstrating the steps it has taken in pursuance thereof, prior to a determination as to whether
the Contractor is in compliance with this Training Special Provision. This training commitment is
not intended, and shall not be used, to discriminate against any applicant for training, whether a
member of a minority group or not.
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No employee shall be employed as a trainee in any classification in which he or she has
successfully completed a training course leading to journeyman status or in which he or she has
been employed as a journeyman. The Contractor should satisfy this requirement by including
appropriate questions in the employee application or by other suitable means. Regardless of the
method used, the Contractor’s records should document the findings in each case.

The minimum length and type of training for each classification will be as established in the
training program selected by the Contractor and approved by the lllinois Department of
Transportation and the Federal Highway Administration.  The lllinois Department of
Transportation and the Federal Highway Administration shall approve a program, if it is
reasonably calculated to meet the equal employment opportunity obligations of the Contractor
and to qualify the average trainee for journeyman status in the classification concerned by the
end of the training period. Furthermore, apprenticeship programs registered with the U.S.
Department of Labor, Bureau of Apprenticeship and Training, or with a State apprenticeship
agency recognized by the Bureau and training programs approved by not necessarily sponsored
by the U.S. Department of Labor Employment Training Administration shall also be considered
acceptable provided it is being administered in a manner consistent with the equal employment
obligations of Federal-aid highway construction contracts. Approval or acceptance of a training
program shall be obtained from the State prior to commencing work on the classification covered
by the program. It is the intention of these provisions that training is to be provided in the
construction crafts rather than clerk-typists or secretarial-type positions. Training is permissible
in lower level management positions such as office engineers, estimators, timekeepers, etc.,
where the training is oriented toward construction applications. Training in the laborer
classification may be permitted provided that significant and meaningful training is provided and
approved by the lllinois Department of Transportation and the Federal Highway Administration.
Some offsite training is permissible as long as the training is an integral part of an approved
training program and does not comprise a significant part of the overall training.

Except as otherwise noted below, the Contractor will be reimbursed 80 cents per hour of training
given an employee on this contract in accordance with an approved training program. As
approved by the Engineer, reimbursement will be made for training of persons in excess of the
number specified herein. This reimbursement will be made even though the Contractor receives
additional training program funds from other sources, provided such other source does not
specifically prohibit the Contractor from receiving other reimbursement. Reimbursement for
offsite training indicated above may only be made to the Contractor where he does one or more
of the following and the trainees are concurrently employed on a Federal-aid project; contributes
to the cost of the training, provides the instruction to the trainee or pays the trainee’s wages during
the offsite training period.

No payment shall be made to the Contractor if either the failure to provide the required training,
or the failure to hire the trainee as a journeyman, is caused by the Contractor and evidences a
lack of good faith on the part of the Contractor in meeting the requirement of this Training Special
Provision. It is normally expected that a trainee will begin his training on the project as soon as
feasible after start of work utilizing the skill involved and remain on the project as long as training
opportunities exist in his work classification or until he has completed his training program.

It is not required that all trainees be on board for the entire length of the contract. A Contractor
will have fulfilled his responsibilities under this Training Special Provision if he has provided
acceptable training to the number of trainees specified. The number trained shall be determined
on the basis of the total number enrolled on the contract for a significant period.
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Trainees will be paid at least 60 percent of the appropriate minimum journeyman’s rate specified
in the contract for the first half of the training period, 75 percent for the third quarter of the training
period, and 90 percent for the last quarter of the training period, unless apprentices or trainees in
an approved existing program are enrolled as trainees on this project. In that case, the
appropriate rates approved by the Departments of Labor or Transportation in connection with the
existing program shall apply to all trainees being trained for the same classification who are
covered by this Training Special Provision.

The Contractor shall furnish the trainee a copy of the program he will follow in providing the
training. The Contractor shall provide each trainee with a certification showing the type and length
of training satisfactorily complete.

The Contractor shall provide for the maintenance of records and furnish periodic reports
documenting its performance under this Training Special Provision.

For contracts with an awarded contract value of $500,000 or more, the Contractor is required to
comply with the lllinois Works Apprenticeship Initiative (30 ILCS 559/20-20 to 20-25) and all
applicable administrative rules to the extent permitted by Section 20-20(g). For federally funded
projects, the number of trainees to be trained under this contract, as stated in the Training Special
Provisions, will be the established goal for the lllinois Works Apprenticeship Initiative 30 ILCS
559/20-20(g). The Contractor shall make a good faith effort to meet this goal. For federally funded
projects, the lllinois Works Apprenticeship Initiative will be implemented using the FHWA
approved OJT procedures. The Contractor must comply with the recordkeeping and reporting
obligations of the lllinois Works Apprenticeship Initiative for the life of the project, including the
certification as to whether the trainee/apprentice labor hour goals were met.

Method of Measurement. The unit of measurement is in hours.

Basis of Payment. This work will be paid for at the contract unit price of 80 cents per hour for
TRAINEES. The estimated total number of hours, unit price, and total price have been included
in the schedule of prices.

IDOT TRAINING PROGRAM GRADUATE ON-THE-JOB TRAINING SPECIAL PROVISION

Effective: August 1, 2012 Revised: February 2, 2017

In addition to the Contractor’'s equal employment opportunity (EEO) affirmative action efforts
undertaken as required by this Contract, the Contractor is encouraged to participate in the
incentive program described below to provide additional on-the-job training to certified graduates
of the IDOT pre-apprenticeship training program, as outlined in this Special Provision.

IDOT funds, and various lllinois community colleges operate, pre-apprenticeship training
programs throughout the State to provide training and skill-improvement opportunities to promote
the increased employment of minority groups, disadvantaged persons and women in all aspects
of the highway construction industry. The intent of this IDOT Pre-Apprenticeship Training Program
Graduate (TPG) special provision (Special Provision) is to place these certified program
graduates on the project site for this Contract in order to provide the graduates with meaningful
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on-the-job training. Pursuant to this Special Provision, the Contractor must make every
reasonable effort to recruit and employ certified TPG trainees to the extent such individuals are
available within a practicable distance of the project site.

Specifically, participation of the Contractor or its subcontractor in the Program entitles the
participant to reimbursement for graduates’ hourly wages at $15.00 per hour per utilized TPG
trainee, subject to the terms of this Special Provision. Reimbursement payment will be made even
though the Contractor or subcontractor may also receive additional training program funds from
other non-IDOT sources for other non-TPG trainees on the Contract, provided such other source
does not specifically prohibit the Contractor or subcontractor from receiving reimbursement from
another entity through another program, such as IDOT through the TPG program. With regard to
any IDOT funded construction training program other than TPG, however, additional
reimbursement for other IDOT programs will not be made beyond the TPG Program described in
this Special Provision when the TPG Program is utilized.

No payment will be made to the Contractor if the Contractor or subcontractor fails to provide the
required on-site training to TPG trainees, as solely determined by IDOT. A TPG trainee must
begin training on the project as soon as the start of work that utilizes the relevant trade skill and
the TPG trainee must remain on the project site through completion of the Contract, so long as
training opportunities continue to exist in the relevant work classification. Should a TPG trainee’s
employment end in advance of the completion of the Contract, the Contractor must promptly notify
the IDOT District EEO Officer for the Contract that the TPG’s involvement in the Contract has
ended. The Contractor must supply a written report for the reason the TPG trainee involvement
terminated, the hours completed by the TPG trainee on the Contract, and the number of hours for
which the incentive payment provided under this Special Provision will be, or has been claimed
for the separated TPG trainee.

Finally, the Contractor must maintain all records it creates as a result of participation in the
Program on the Contract, and furnish periodic written reports to the IDOT District EEO Officer that
document its contractual performance under and compliance with this Special Provision. Finally,
through participation in the Program and reimbursement of wages, the Contractor is not relieved
of, and IDOT has not waived, the requirements of any federal or state labor or employment law
applicable to TPG workers, including compliance with the lllinois Prevailing Wage Act.

Method of Measurement: The unit of measurement is in hours.

Basis of Payment: This work will be paid for at the contract unit price of $15.00 per hour for each
utilized certified TPG Program trainee (TRAINEES TRAINING PROGRAM GRADUATE). The
estimated total number of hours, unit price, and total price must be included in the schedule of
prices for the Contract submitted by Contractor prior to beginning work. The initial number of TPG
trainees for which the incentive is available for this contract is 4.

The Department has contracted with several educational institutions to provide screening, tutoring
and pre-training to individuals interested in working as a TPG trainee in various areas of common
construction trade work. Only individuals who have successfully completed a Pre-Apprenticeship
Training Program at these IDOT approved institutions are eligible to be TPG trainees. To obtain
a list of institutions that can connect the Contractor with eligible TPG trainees, the Contractor may
contact: HCCTP TPG Program Coordinator, Office of Business and Workforce Diversity (IDOT
OBWD), Room 319, lllinois Department of Transportation, 2300 S. Dirksen Parkway, Springdfield,
lllinois 62764. Prior to commencing construction with the utilization of a TPG trainee, the
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Contractor must submit documentation to the IDOT District EEO Officer for the Contract that
provides the names and contact information of the TPG trainee(s) to be trained in each selected
work classification, proof that that the TPG trainee(s) has successfully completed a Pre-
Apprenticeship Training Program, proof that the TPG is in an Apprenticeship Training Program
approved by the U.S. Department of Labor Bureau of Apprenticeship Training, and the start date
for training in each of the applicable work classifications.

To receive payment, the Contractor must provide training opportunities aimed at developing a full
journeyworker in the type of trade or job classification involved. During the course of performance
of the Contract, the Contractor may seek approval from the IDOT District EEO Officer to employ
additional eligible TPG trainees. In the event the Contractor subcontracts a portion of the
contracted work, it must determine how many, if any, of the TPGs will be trained by the
subcontractor. Though a subcontractor may conduct training, the Contractor retains the
responsibility for meeting all requirements imposed by this Special Provision. The Contractor must
also include this Special Provision in any subcontract where payment for contracted work
performed by a TPG trainee will be passed on to a subcontractor.

Training through the Program is intended to move TPGs toward journeyman status, which is the
primary objective of this Special Provision. Accordingly, the Contractor must make every effort to
enroll TPG trainees by recruitment through the Program participant educational institutions to the
extent eligible TPGs are available within a reasonable geographic area of the project. The
Contractor is responsible for demonstrating, through documentation, the recruitment efforts it has
undertaken prior to the determination by IDOT whether the Contractor is in compliance with this
Special Provision, and therefore, entitled to the Training Program Graduate reimbursement of
$15.00 per hour.

Notwithstanding the on-the-job training requirement of this TPG Special Provision, some minimal
off-site training is permissible as long as the offsite training is an integral part of the work of the
contract, and does not compromise or conflict with the required on-site training that is central to
the purpose of the Program. No individual may be employed as a TPG trainee in any work
classification in which he/she has previously successfully completed a training program leading
to journeyman status in any trade, or in which he/she has worked at a journeyman level or higher.

VEHICLE AND EQUIPMENT WARNING LIGHTS (BDE)

Effective: November 1, 2021
Revised: November 1, 2022

Add the following paragraph after the first paragraph of Article 701.08 of the Standard
Specifications:

“The Contractor shall equip all vehicles and equipment with high-intensity oscillating, rotating,
or flashing, amber or amber-and-white, warning lights which are visible from all directions. In
accordance with 625 ILCS 5/12-215, the lights may only be in operation while the vehicle or
equipment is engaged in construction operations.”
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WEEKLY DBE TRUCKING REPORTS (BDE)

Effective: June 2, 2012 Revised: November 1, 2021

The Contractor shall submit a weekly report of Disadvantaged Business Enterprise (DBE) trucks
hired by the Contractor or subcontractors (i.e. not owned by the Contractor or subcontractors)
that are used for DBE goal credit.

The report shall be submitted to the Engineer on Department form “SBE 723” within ten business
days following the reporting period. The reporting period shall be Sunday through Saturday for
each week reportable trucking activities occur.

Any costs associated with providing weekly DBE trucking reports shall be considered as included

in the contract unit prices bid for the various items of work involved and no additional
compensation will be allowed.

WORK ZONE TRAFFIC CONTROL DEVICES (BDE)

Effective: March 2, 2020
Add the following to Article 701.03 of the Standard Specifications:

“(q) Temporary Sign SUPPOITS .......uuuummueiiiiii e a e e e e e 1106.02”
Revise the third paragraph of Article 701.14 of the Standard Specifications to read:

“For temporary sign supports, the Contractor shall provide a FHWA eligibility letter for each
device used on the contract. The letter shall provide information for the set-up and use of the
device as well as a detailed drawing of the device. The signs shall be supported within 20 degrees
of vertical. Weights used to stabilize signs shall be attached to the sign support per the
manufacturer’s specifications.”

Revise the first paragraph of Article 701.15 of the Standard Specifications to read:

“701.15 Traffic Control Devices. For devices that must meet crashworthiness standards,
the Contractor shall provide a manufacturer’s self-certification or a FHWA eligibility letter for each
Category 1 device and a FHWA eligibility letter for each Category 2 and Category 3 device used
on the contract. The self-certification or letter shall provide information for the set-up and use of
the device as well as a detailed drawing of the device.”

Revise the first six paragraphs of Article 1106.02 of the Standard Specifications to read:

“1106.02 Devices. Work zone traffic control devices and combinations of devices shall meet
crashworthiness standards for their respective categories. The categories are as follows.
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Category 1 includes small, lightweight, channelizing and delineating devices that have been
in common use for many years and are known to be crashworthy by crash testing of similar
devices or years of demonstrable safe performance. These include cones, tubular markers,
plastic drums, and delineators, with no attachments (e.g. lights). Category 1 devices
manufactured after December 31, 2019 shall be MASH-16 compliant. Category 1 devices
manufactured on or before December 31, 2019, and compliant with NCHRP 350 or MASH 2009,
may be used on contracts let before December 31, 2024.

Category 2 includes devices that are not expected to produce significant vehicular velocity
change but may otherwise be hazardous. These include vertical panels with lights, barricades,
temporary sign supports, and Category 1 devices with attachments (e.g. drums with lights).
Category 2 devices manufactured after December 31, 2019 shall be MASH-16 compliant.
Category 2 devices manufactured on or before December 31, 2019, and compliant with
NCHRP 350 or MASH 2009, may be used on contracts let before December 31, 2024.

Category 3 includes devices that are expected to cause significant velocity changes or other
potentially harmful reactions to impacting vehicles. These include crash cushions (impact
attenuators), truck mounted attenuators, and other devices not meeting the definitions of
Category 1 or 2. Category 3 devices manufactured after December 31, 2019 shall be MASH-16
compliant. Category 3 devices manufactured on or before December 31, 2019, and compliant
with NCHRP 350 or MASH 2009, may be used on contracts let before December 31, 2029.
Category 3 devices shall be crash tested for Test Level 3 or the test level specified.

Category 4 includes portable or trailer-mounted devices such as arrow boards, changeable
message signs, temporary ftraffic signals, and area lighting supports. It is preferable for
Category 4 devices manufactured after December 31, 2019 to be MASH-16 compliant; however,
there are currently no crash tested devices in this category, so it remains exempt from the
NCHRP 350 or MASH compliance requirement.

For each type of device, when no more than one MASH-16 compliant is available, an
NCHRP 350 or MASH-2009 compliant device may be used, even if manufactured after
December 31, 2019.”

Revise Articles 1106.02(g), 1106.02(k), and 1106.02(l) to read:

“(g) Truck Mounted/Trailer Mounted Attenuators. The attenuator shall be approved for use at
Test Level 3. Test Level 2 may be used for normal posted speeds less than or equal to
45 mph.

(k) Temporary Water Filled Barrier. The water filled barrier shall be a lightweight plastic shell
designed to accept water ballast and be on the Department’s qualified product list.

Shop drawings shall be furnished by the manufacturer and shall indicate the deflection of
the barrier as determined by acceptance testing; the configuration of the barrier in that
test; and the vehicle weight, velocity, and angle of impact of the deflection test. The
Engineer shall be provided one copy of the shop drawings.

(I) Movable Traffic Barrier. The movable traffic barrier shall be on the Department’s qualified
product list.
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Shop drawings shall be furnished by the manufacturer and shall indicate the deflection of
the barrier as determined by acceptance testing; the configuration of the barrier in that
test; and the vehicle weight, velocity, and angle of impact of the deflection test. The
Engineer shall be provided one copy of the shop drawings. The barrier shall be capable
of being moved on and off the roadway on a daily basis.”

WORKING DAYS (BDE)
Effective: January 1, 2002

The Contractor shall complete the work within 45 working days.
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PROJECT LABOR AGREEMENT
Effective: May 18, 2007 Revised: August 1, 2019

Description. The lllinois Project Labor Agreements Act, 30 ILCS 571, states that the State of
lllinois has a compelling interest in awarding public works contracts so as to ensure the highest
standards of quality and efficiency at the lowest responsible cost. A project labor agreement
(PLA) is a form of pre-hire collective bargaining agreement covering all terms and conditions of
employment on a specific project that is intended to support this compelling interest. It has been
determined by the Department that a PLA is appropriate for the project that is the subject of this
contract. The PLA document, provided below, only applies to the construction site for this
contract. It is the policy of the Department on this contract, and all construction projects, to allow
all contractors and subcontractors to compete for contracts and subcontracts without regard to
whether they are otherwise parties to collective bargaining agreements.

Execution of Letter of Assent. A copy of the PLA applicable to this project is included as part
of this special provision. As a condition of the award of the contract, the successful bidder and
each of its subcontractors shall execute a “Contractor Letter of Assent”, in the form attached to
the PLA as Exhibit A. The successful bidder shall submit a Subcontractor’'s Contractor Letter of
Assent to the Department prior to the subcontractor’s performance of work on the project. Upon
request, copies of the applicable collective bargaining agreements will be provided by the
appropriate signatory labor organization at the pre-job conference.

Quarterly Reporting. Section 37 of the lllinois Project Labor Agreements Act requires the
Department to submit quarterly reports regarding the number of minorities and females employed
under PLAs. To assist in this reporting effort, the Contractor shall provide a quarterly workforce
participation report for all minority and female employees working under the PLA of this contract.
The data shall be reported on Construction Form BC 820, Project Labor Agreement (PLA)
Workforce Participation Quarterly Reporting Form available on the Department’s website
http://www.idot.illinois.gov/Assets/uploads/files/IDOT-Forms/BC/BC%20820.docx.

The report shall be submitted no later than the 15th of the month following the end of each quarter
(i.e., April 15 for the January — March reporting period). The form shall be emailed to
DOT.PLA.Reporting@illinois.gov or faxed to (217) 524-4922.

Any costs associated with complying with this provision shall be considered as included in the
contract unit prices bid for the various items of work involved and no additional compensation will
be allowed.
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lllinois Department of Transportation
PROJECT LABOR AGREEMENT

This Project Labor Agreement (“PLA” or “Agreement”) is entered into this day of

, 2019, by and between the lllinois Department of Transportation (“IDOT” or “Department”) in
its proprietary capacity, and each relevant lllinois AFL-CIO Building Trades signatory hereto as
determined by the lllinois AFL-CIO Statewide Project Labor Agreement Committee on behalf
of each of its affiliated members (individually and collectively, the “Unions”). This PLA shall apply
to Construction Work (as defined herein) to be performed by IDOT’s Prime Contractor and each
of its subcontractors of whatever tier (“Subcontractor” or “Subcontractors”) on Contract No.
(hereinafter, the “Project”).

1.1

1.2

ARTICLE 1 - INTENT AND PURPOSES

This PLA is entered into in accordance with the Project Labor Agreement Act (“Act”,
30 ILCS 571). It is mutually understood and agreed that the terms and conditions of this
PLA are intended to promote the public interest in obtaining timely and economical
completion of the Project by encouraging productive and efficient construction
operations; by establishing a spirit of harmony and cooperation among the parties; and
by providing for peaceful and prompt settlement of any and all labor grievances or
jurisdictional disputes of any kind without strikes, lockouts, slowdowns, delays, or other
disruptions to the prosecution of the work. The parties acknowledge the obligations of
the Contractors and Subcontractors to comply with the provisions of the Act. The parties
will work with the Contractors and Subcontractors within the parameters of other
statutory and regulatory requirements to implement the Act’s goals and objectives.

As a condition of the award of the contract for performance of work on the Project,
IDOT's Prime Contractor and each of its Subcontractors shall execute a “Contractor
Letter of Assent”, in the form attached hereto as Exhibit A, prior to commencing
Construction Work on the Project. The Contractor shall submit a Subcontractor’s
Contractor Letter of Assent to the Department prior to the Subcontractor’s performance
of Construction Work on the Project. Upon request copies of the applicable collective
bargaining agreements will be provided by the appropriate signatory labor organization
consistent with this Agreement and at the pre-job conference referenced in Article III,
Section 3.1.
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Each Union affiliate and separate local representing workers engaged in Construction
Work on the Project in accordance with this PLA are bound to this agreement by the
Illinois AFL-CIO Statewide Project Labor Agreement Committee which is the central
committee established with full authority to negotiate and sign PLAs with the State on
behalf of all respective crafts. Upon their signing the Contractor Letter of Assent, the
Prime Contractor, each Subcontractor, and the individual Unions shall thereafter be
deemed a party to this PLA. No party signatory to this PLA shall, contract or subcontract,
nor permit any other person, firm, company, or entity to contract or subcontract for the
performance of Construction Work for the Project to any person, firm, company, or
entity that does not agree in writing to become bound for the term of this Project by the
terms of this PLA prior to commencing such work and to the applicable area-wide
collective bargaining agreement(s) with the Union(s) signatory hereto.

It is understood that the Prime Contractor(s) and each Subcontractor will be considered
and accepted by the Unions as separate employers for the purposes of collective
bargaining, and it is further agreed that the employees working under this PLA shall
constitute a bargaining unit separate and distinct from all others. The parties hereto also
agree that this PLA shall be applicable solely with respect to this Project, and shall have
no bearing on the interpretation of any other collective bargaining agreement or as to the
recognition of any bargaining unit other than for the specific purposes of this Project.

In the event of a variance or conflict, whether explicit or implicit, between the terms and
conditions of this PLA and the provisions of any other applicable national, area, or local
collective bargaining agreement, the terms and conditions of this PLA shall supersede and
control. For any work performed under the NTL Articles of Agreement, the National
Stack/Chimney Agreement, the National Cooling Tower Agreement, the National
Agreement of the International Union of Elevator Constructors, and for any instrument
calibration work and loop checking performed under the UA/IBEW Joint National
Agreement for Instrument and Control Systems Technicians, the preceding sentence shall
apply only with respect to Articles I, 11, V, VI, and VII.
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Subject to the provisions of paragraph 1.5 of this Article, it is the parties’ intent to respect
the provisions of any other collective bargaining agreements that may now or hereafter
pertain, whether between the Prime Contractor and one or more of the Unions or between
a Subcontractor and one or more of the Unions. Accordingly, except and to the extent of
any contrary provision set forth in this PLA, the Prime Contractor and each of its
Subcontractors agrees to be bound and abide by the terms of the following in order of
precedence: (a) the applicable collective bargaining agreement between the Prime
Contractor and one or more of the Unions made signatory hereto; (b) the applicable
collective bargaining agreement between a Subcontractor and one or more of the Unions
made signatory hereto; or (¢) the current applicable area collective bargaining agreement
for the relevant Union that is the agreement certified by the Illinois Department of Labor
for purposes of establishing the Prevailing Wage applicable to the Project. The Union
will provide copies of the applicable collective bargaining agreements pursuant to part
(c) of the preceding sentence to the Prime Contractor. Assignments by the Contractors
or Subcontractors amongst the trades shall be consistent with area practices; in the event
of unresolved disagreements as to the propriety of such assignments, the provisions of
Article VI shall apply.

Subject to the limitations of paragraphs 1.4 to 1.6 of this Article, the terms of each
applicable collective bargaining agreement as determined in accordance with paragraph
1.6 are incorporated herein by reference, and the terms of this PLA shall be deemed
incorporated into such other applicable collective bargaining agreements only for
purposes of their application to the Project.

To the extent necessary to comply with the requirements of any fringe benefit fund to
which the Prime Contractor or Subcontractor is required to contribute under the terms
of an applicable collective bargaining agreement pursuant to the preceding paragraph,
the Prime Contractor or Subcontractor shall execute all “Participation Agreements” as
may be reasonably required by the Union to accomplish such purpose; provided,
however, that such Participation Agreements shall, when applicable to the Prime
Contractor or Subcontractor solely as a result of this PLA, be amended as reasonably
necessary to reflect such fact. Upon written notice in the form of a lien of a Contractor’s
or Subcontractor’s delinquency from any applicable fringe benefit fund, IDOT will
withhold from the Contractor’s periodic pay request an amount sufficient to extinguish
any delinquency obligation of the Contractor or Subcontractor arising out of the Project.

In the event that the applicable collective bargaining agreement between a Prime
Contractor and the Union or between the Subcontractor and the Union expires prior to the
completion of this Project, the expired applicable contract’s terms will be maintained
until a new applicable collective bargaining agreement is ratified. The wages and fringe
benefits included in any new applicable collective bargaining agreement will apply on
and after the effective date of the newly negotiated collective bargaining agreement,
except to the extent wage and fringe benefit retroactivity is specifically agreed upon by
the relevant bargaining parties.
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ARTICLE Il — APPLICABILITY, RECOGNITION, AND COMMITMENTS

The term Construction Work as used herein shall include all “construction, demolition,
rehabilitation, renovation, or repair” work performed by a “laborer or mechanic” at the
“site of the work” for the purpose of “building” the specific structures and improvements
that constitute the Project. Terms appearing within quotation marks in the preceding
sentence shall have the meaning ascribed to them pursuant to 29 CFR Part 5 and Illinois
labor laws.

By executing the Letters of Assent, Prime Contractor and each of its Subcontractors
recognizes the Unions signatory to this PLA as the sole and exclusive bargaining
representatives for their craft employees employed on the jobsite for this Project. Unions
who are signatory to this PLA will have recognition on the Project for their craft.

The Prime Contractor and each of its Subcontractors retains and shall be permitted to
exercise full and exclusive authority and responsibility for the management of its
operations, except as expressly limited by the terms of this PLA or by the terms and
conditions of the applicable collective bargaining agreement.

Except to the extent contrary to an express provision of the relevant collective bargaining
agreement, equipment or materials used in the Project may be pre-assembled or pre-
fabricated, and there shall be no refusal by the Union to handle, transport, install, or
connect such equipment or materials. Equipment or materials delivered to the job-site
will be unloaded and handled promptly without regard to potential jurisdictional
disputes; any such disputes shall be handled in accordance with the provisions of this
PLA.

The parties are mutually committed to promoting a safe working environment for all
personnel at the job-site. It shall be the responsibility of each employer to which this
PLA applies to provide and maintain safe working conditions for its employees, and to
comply with all applicable federal, state, and local health and safety laws and regulations.

The use or furnishing of alcohol or drugs and the conduct of any other illegal activity at
the job-site is strictly prohibited. The parties shall take every practical measure
consistent with the terms of applicable collective bargaining agreements to ensure that
the job-site is free of alcohol and drugs.

All parties to this PLA agree that they will not discriminate against any employee based

on race, creed, religion, color, national origin, union activity, age, gender or sexual
orientation and shall comply with all applicable federal, state, and local laws.
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In accordance with the Act and to promote diversity in employment, IDOT will establish,
in cooperation with the other parties, the apprenticeship hours which are to be performed
by minorities and females on the Project. IDOT shall consider the total hours to be
performed by these underrepresented groups, as a percentage of the workforce, and
create aspirational goals for each Project, based on the level of underutilization for the
service area of the Project (together “Project Employment Objectives”). IDOT shall
provide a quarterly report regarding the racial and gender composition of the workforce
on the Project.

Persons currently lacking qualifications to enter apprenticeship programs will have the
opportunity to obtain skills through basic training programs as have been established
by the Department. The parties will endeavor to support such training programs to allow
participants to obtain the requisite qualifications for the Project Employment Objectives.

The parties agree that all Contractors and Subcontractors working on the Project shall
be encouraged to utilize the maximum number of apprentices as permitted under the
terms of the applicable collective bargaining agreements to realize the Project
Employment Objectives.

The Unions shall assist the Contractor and each Subcontractor in efforts to satisfy
Project Employment Objectives. A Contractor or Subcontractor may request from a
Union specific categories of workers necessary to satisfy Project Employment
Objectives. The application of this section shall be consistent with all local Union
collective bargaining agreements, and the hiring hall rules and regulations established
for the hiring of personnel, as well as the apprenticeship standards set forth by each
individual Union.

The parties hereto agree that engineering consultants and materials testing employees,
to the extent subject to the terms of this PLA, shall be fully expected to objectively and
responsibly perform their duties and obligations owed to the Department without regard
to the potential union affiliation of such employees or of other employees on the Project.

This Agreement shall not apply to IDOT employees or employees of any other
governmental entity.
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ARTICLE Ill - ADMINISTRATION OF AGREEMENT

In order to assure that all parties have a clear understanding of the PLA, and to promote
harmony, at the request of the Unions a post-award pre-job conference will be held among
the Prime Contractor, all Subcontractors and Union representatives prior to the start of
any Construction Work on the Project. No later than the conclusion of such pre-job
conference, the parties shall, among other matters, provide to one another contact
information for their respective representatives (including name, address, phone number,
facsimile number, e-mail). Nothing herein shall be construed to limit the right of the
Department to discuss or explain the purpose and intent of this PLA with prospective
bidders or other interested parties prior to or following its award of the job.

Representatives of the Prime Contractor and the Unions shall meet as often as reasonably
necessary following award until completion of the Project to assure the effective
implementation of this PLA.

Any notice contemplated under Article VI and VII of this Agreement to a signatory labor
organization shall be made in writing to the Local Union with copies to the local union’s
International Representative.

ARTICLE IV - HOURS OF WORK AND GENERAL CONDITIONS

The standard work day and work week for Construction Work on the Project shall be
consistent with the respective collective bargaining agreements. In the event Project site
or other job conditions dictate a change in the established starting time and/or a staggered
lunch period for portions of the Project or for specific crafts, the Prime Contractor,
relevant Subcontractors and business managers of the specific crafts involved shall
confer and mutually agree to such changes as appropriate. If proposed work schedule
changes cannot be mutually agreed upon between the parties, the hours fixed at the time
of the pre-job meeting shall prevail.

Shift work may be established and directed by the Prime Contractor or relevant
Subcontractor as reasonably necessary or appropriate to fulfill the terms of its contract
with the Department. If used, shift hours, rates and conditions shall be as provided in the
applicable collective bargaining agreement.

The parties agree that chronic and/or unexcused absenteeism is undesirable and must be
controlled in accordance with procedures established by the applicable collective
bargaining agreement. Any employee disciplined for absenteeism in accordance with
such procedures shall be suspended from all work on the Project for not less than the
maximum period permitted under the applicable collective bargaining agreement.
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Except as may be otherwise expressly provided by the applicable collective bargaining
agreement, employment begins and ends at the Project site; employees shall be at their
place of work at the starting time; and employees shall remain at their place of work
until quitting time.

Except as may be otherwise expressly provided by the applicable collective bargaining
agreement, there shall be no limit on production by workmen, no restrictions on the full
use of tools or equipment, and no restrictions on efficient use of manpower ortechniques
of construction other than as may be required by safety regulations.

The parties recognize that specialized or unusual equipment may be installed on the
Project. In such cases, the Union recognizes the right of the Prime Contractor or
Subcontractor to involve the equipment supplier or vendor’s personnel in supervising
the setting up of the equipment, making modifications and final alignment, and
performing similar activities that may be reasonably necessary prior to and during the
start-up procedure in order to protect factory warranties. The Prime Contractor or
Subcontractor shall notify the Union representatives in advance of any work at the job-site
by such vendor personnel in order to promote a harmonious relationship between the
equipment vendor’s personnel and other Project employees.

For the purpose of promoting full and effective implementation of this PLA, authorized
Union representatives shall have access to the Project job-site during scheduled work
hours. Such access shall be conditioned upon adherence to all reasonable visitor and
security rules of general applicability that may be established for the Project site at the
pre-job conference or from time to time thereafter.

ARTICLE V — GRIEVANCE PROCEDURES FOR DISPUTES ARISING UNDER A

PARTICULAR COLLECTIVE BARGAINING AGREEMENT

In the event a dispute arises under a particular collective bargaining agreement specifically
not including jurisdictional disputes referenced in Article VI below, said dispute shall
be resolved by the Grievance/Arbitration procedure of the applicable collective
bargaining agreement. The resulting determination from this process shall be final and
binding on all parties bound to its process.

Employers covered under this Agreement shall have the right to discharge or discipline
any employee who violates the provisions of this Agreement. Such discharge or discipline
by a contractor or subcontractor shall be subject to Grievance/Arbitration procedure of
the applicable collective bargaining agreement only as to the fact of such violation of
this agreement. If such fact is established, the penalty imposed shall not be disturbed.
Work at the Project site shall continue without disruption or hindrance of any kind as a
result of a Grievance/Arbitration procedure under this Article.
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In the event there is a deadlock in the foregoing procedure, the parties agree that the
matter shall be submitted to arbitration for the selection and decision of an Arbitrator
governed under paragraph 6.8.

ARTICLE VI -DISPUTES: GENERAL PRINCIPLES

This Agreement is entered into to prevent strikes, lost time, lockouts and to facilitate the
peaceful adjustment of jurisdictional disputes in the building and construction industry
and to prevent waste and unnecessary avoidable delays and expense, and for the further
purpose of at all times securing for the employer sufficient skilled workers.

A panel of Permanent Arbitrators are attached as addendum (A) to this agreement. By
mutual agreement between IDOT and the Unions, the parties can open this section of the
agreement as needed to make changes to the list of permanent arbitrators.

The arbitrator is not authorized to award back pay or any other damages for a miss
assignment of work. Nor may any party bring an independent action for back pay or any
other damages, based upon a decision of an arbitrator.

The PLA Jurisdictional Dispute Resolution Process (‘“Process”) sets forth the procedures
below to resolve jurisdictional disputes between and among Contractors, Subcontractors,
and Unions engaged in the building and construction industry. Further, the Process will
be followed for any grievance or dispute arising out of the interpretation or application
of this PLA by the parties except for the prohibition on attorneys contained in 6.11. All
decisions made through the Process are final and binding upon all parties.

DISPUTE PROCESS

Administrative functions under the Process shall be performed through the offices of the
President and/or Secretary-Treasurer of the Illinois State Federation of Labor, or their
designated representative, called the Administrator. In no event shall any officer,
employee, agent, attorney, or other representative of the Illinois Federation of Labor,
AFL- CIO be subject to any subpoena to appear or testify at any jurisdictional dispute
hearing.

There shall be no abandonment of work during any case participating in this Process or
in violation of the arbitration decision. All parties to this Process release the Illinois State
Federation of Labor (“Federation”) from any liability arising from its action or inaction
and covenant not to sue the Federation, nor its officers, employees, agents or attorneys.
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In the event of a dispute relating to trade or work jurisdiction, all parties, including the
employers, Contractors or Subcontractors, agree that a final and binding resolution of the

dispute shall be resolved as follows:

(a) Representatives of the affected trades and the Contractor or Subcontractor shall meet
on the job site within two (2) business days after receiving written notice in an effort
to resolve the dispute. (In the event there is a dispute between local unions affiliated
with the same International Union, the decision of the General President, or his/her
designee, as the internal jurisdictional authority of that International Union, shall
constitute a final and binding decision and determination as to the jurisdiction of
work.)

(b) If no settlement is achieved subsequent to the preceding Paragraph, the matter shall
be referred to the local area Building & Construction Trades Council, which shall
meet with the affected trades within two (2) business days subsequent to receiving
written notice. In the event the parties do not wish to avail themselves of the local
Building & Construction Trades Council, the parties may elect to invoke the services
of their respective International Representatives with no extension of the time
limitations. An agreement reached at this Step shall be final and binding upon all
parties.

(c) If no settlement agreement is reached during the proceedings contemplated by
Paragraphs “a” or “b” above, the matter shall be immediately referred to the Illinois
Jurisdictional Dispute Process for final and binding resolution of said dispute. Said
referral submission shall be in writing and served upon the Illinois State Federation
of Labor, or the Administrator, pursuant to paragraph 6.4 of this agreement. The
Administrator shall, within three (3) days, provide for the selection of an available
Arbitrator to hear said dispute within this time period. Upon good cause shown and
determined by the Administrator, an additional three (3) day extension for said
hearing shall be granted at the sole discretion of the Administrator. Only upon mutual
agreement of all parties may the Administrator extend the hearing for a period in
excess of the time frames contemplated under this Paragraph. Business days are
defined as Monday through Friday, excluding contract holidays.

The primary concern of the Process shall be the adjustment of jurisdictional disputes
arising out of the Project. A sufficient number of Arbitrators shall be selected from list
of approved Arbitrators as referenced Sec. 6.2 and shall be assigned per Sec. 6.8.
Decisions shall be only for the Project and shall become effective immediately upon
issuance and complied with by all parties. The authority of the Arbitrator shall be
restricted and limited specifically to the terms and provisions of Article VI and generally
to this Agreement as a whole.
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Arbitrator chosen shall be randomly selected based on the list of Arbitrators in Sec. 6.2
and geographical location of the jurisdictional dispute and upon his/her availability, and
ability to conduct a Hearing within two (2) business days of said notice. The Arbitrator
may issue a “bench” decision immediately following the Hearing or he/she may elect to
only issue a written decision, said decision must be issued within two (2) business days
subsequent to the completion of the Hearing. Copies of all notices, pleadings, supporting
memoranda, decisions, etc. shall be provided to all disputing parties and the Illinois State
Federation of Labor.

Any written decision shall be in accordance with this Process and shall be final and
binding upon all parties to the dispute and may be a “short form” decision. Fees and
costs of the arbitrator shall be divided evenly between the contesting parties except that
any party wishing a full opinion and decision beyond the short form decision shall bear
the reasonable fees and costs of such full opinion. The decision of the Arbitrator shall
be final and binding upon the parties hereto, their members, and affiliates.

In cases of jurisdictional disputes or other disputes between a signatory labor
organization and another labor organization, both of which is an affiliate or member of
the same International Union, the matter or dispute shall be settled in the manner set
forth by their International Constitution and/or as determined by the International
Union’s General President whose decision shall be final and binding upon all parties. In
no event shall there be an abandonment of work.

In rendering a decision, the Arbitrator shall determine:

(a) First, whether a previous agreement of record or applicable agreement, including
a disclaimer agreement, between National or International Unions to the dispute
or agreements between local unions involved in the dispute, governs;

(b) Only if the Arbitrator finds that the dispute is not covered by an appropriate or
applicable agreement of record or agreement between the crafts to the dispute, he
shall then consider the established trade practice in the industry and prevailing
practice in the locality. Where there is a previous decision of record governing
the case, the Arbitrator shall give equal weight to such decision of record, unless
the prevailing practice in the locality in the past ten years favors one craft. In that
case, the Arbitrator shall base his decision on the prevailing practice in the
locality. Except, that if the Arbitrator finds that a craft has improperly obtained the
prevailing practice in the locality through raiding, the undercutting of wages or
by the use of vertical agreements, the Arbitrator shall rely on the decision of
record and established trade practice in the industry rather than the prevailing
practice in the locality; and,
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(c) Only if none of the above criteria is found to exist, the Arbitrator shall then
consider that because efficiency, cost or continuity and good management are
essential to the well being of the industry, the interests of the consumer or the
past practices of the employer shall not be ignored.

(d) The arbitrator is not authorized to award back pay or any other damages for a
mis-assignment of work. Nor may any party bring an independent action for back
pay or any other damages, based upon a decision of an arbitrator.

The Arbitrator shall set forth the basis for his/her decision and shall explain his/her
findings regarding the applicability of the above criteria. If lower ranked criteria are
relied upon, the Arbitrator shall explain why the higher-ranked criteria were not deemed
applicable. The Arbitrator’s decision shall only apply to the Project. Agreements of
Record, for other PLA projects, are applicable only to those parties signatory to such
agreements. Decisions of Record are those that were either attested to by the former
Impartial Jurisdictional Disputes Board or adopted by the National Arbitration Panel.

All interested parties, as determined by the Arbitrator, shall be entitled to make
presentations to the Arbitrator. Any interested labor organization affiliated to the PLA
Committee and party present at the Hearing, whether making a presentation or not, by
such presence shall be deemed to accept the jurisdiction of the Arbitrator and to agreeto
be bound by its decision. In addition to the representative of the local labor organization,
a representative of the labor organization’s International Union may appear on behalf
of the parties. Each party is responsible for arranging for its witnesses. In the event an
Arbitrator’s subpoena is required, the party requiring said subpoena shall prepare the
subpoena for the Arbitrator to execute. Service of the subpoena upon any witness shall
be the responsibility of the issuing party.

Attorneys shall not be permitted to attend or participate in any portion of a Hearing.

The parties are encouraged to determine, prior to Hearing, documentary evidence
which may be presented to the Arbitrator on a joint basis.

The Order of Presentation in all Hearings before an Arbitrator shall be

I. Identification and Stipulation of the Parties

[I. Unions(s) claiming the disputed work presents its case

[ll. Union(s) assigned the disputed work presents its case

IV. Employer assigning the disputed work presents its case

V. Evidence from other interested parties (i.e., general contractor, project manager,
owner)

VI. Rebuttal by union(s) claiming the disputed work

VIl. Additional submissions permitted and requested by

Arbitrator VIII.Closing arguments by the parties
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All parties bound to the provisions of this Process hereby release the Illinois State
Federation of Labor and IDOT, their respective officers, agents, employees or designated
representatives, specifically including any Arbitrator participating in said Process, from
any and all liability or claim, of whatsoever nature, and specifically incorporating the
protections provided in the Illinois Arbitration Act, as amended from time to time.

The Process, as an arbitration panel, nor its Administrator, shall have any authority to
undertake any action to enforce its decision(s). Rather, it shall be the responsibility of
the prevailing party to seek appropriate enforcement of a decision, including findings,
orders or awards of the Arbitrator or Administrator determining non-compliance with a
prior award or decision.

If at any time there is a question as to the jurisdiction of the Illinois Jurisdictional
Dispute Resolution Process, the primary responsibility for any determination of the
arbitrability of a dispute and the jurisdiction of the Arbitrator shall be borne by the party
requesting the Arbitrator to hear the underlying jurisdictional dispute. The affected party
or parties may proceed before the Arbitrator even in the absence or one or more
stipulated parties with the issue of jurisdiction as an additional item to be decided by the
Arbitrator. The Administrator may participate in proceedings seeking a declaration or
determination that the underlying dispute is subject to the jurisdiction and process of the
linois Jurisdictional Dispute Resolution Process. In any such proceedings, the non-
prevailing party and/or the party challenging the jurisdiction of the Illinois Jurisdictional
Dispute Resolution Process shall bear all the costs, expenses and attorneys’ fees
incurred by the Illinois Jurisdictional Dispute Resolution Process and/or its
Administrator in establishing its jurisdiction.

ARTICLE VIl - WORK STOPPAGES AND LOCKOUTS

During the term of this PLA, no Union or any of its members, officers, stewards,
employees, agents or representatives shall instigate, support, sanction, maintain, or
participate in any strike, picketing, walkout, work stoppage, slow down or other activity
that interferes with the routine and timely prosecution of work at the Project site or at
any other contractor’s or supplier’s facility that is necessary to performance of work at
the Project site. Hand billing at the Project site during the designated lunch period and
before commencement or following conclusion of the established standard workday
shall not, in itself, be deemed an activity that interferes with the routine and timely
prosecution of work on the Project.
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Should any activity prohibited by paragraph 7.1 of this Article occur, the Union shall
undertake all steps reasonably necessary to promptly end such prohibited activities.

7.2.A  No Union complying with its obligations under this Article shall be liable for acts
of employees for which it has no responsibility or for the unauthorized acts of
employees it represents. Any employee who participates or encourages any
activity prohibited by paragraph 7.1 shall be immediately suspended from all
work on the Project for a period equal to the greater of (a) 60 days; or (b) the
maximum disciplinary period allowed under the applicable collective bargaining
agreement for engaging in comparable unauthorized or prohibited activity.

7.2.B Neither the PLA Committee nor its affiliates shall be liable for acts of employees
for which it has no responsibility. The principal officer or officers of the PLA
Committee will immediately instruct, order and use the best efforts of his office
to cause the affiliated union or unions to cease any violations of this Article. The
PLA Committee in its compliance with this obligation shall not liable for acts of
its affiliates. The principal officer or officers of any involved affiliate will
immediately instruct, order or use the best effort of his office to cause the
employees the union represents to cease any violations of this Article. A union
complying with this obligation shall not be liable for unauthorized acts of
employees it represents. The failure of the Contractor to exercise its rights in any
instance shall not be deemed a waiver of its rights in any other instance.

During the term of this PLA, the Prime Contractor and its Subcontractors shall not
engage in any lockout at the Project site of employees covered by this Agreement.

Upon notification of violations of this Article, the principal officer or officers of the local
area Building and Construction Trades Council, and the Illinois AFL-CIO Statewide
Project Labor Agreement Committee as appropriate, will immediately instruct, order and
use their best efforts to cause the affiliated union or unions to cease any violations of this
Article. A Trades Council and the Committee otherwise in compliance with the
obligations under this paragraph shall not be liable for unauthorized acts of its affiliates.

In the event that activities in violation of this Article are not immediately halted through

the efforts of the parties, any aggrieved party may invoke the special arbitration
provisions set forth in paragraph 7.5 of this Article.
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Upon written notice to the other involved parties by the most expeditious means available,
any aggrieved party may institute the following special arbitration procedure when a
breach of this Article is alleged:

7.5.A

7.5.B

75.C

7.5.D

7.5.E

The party invoking this procedure shall notify the individual designated as the
Permanent Arbitrator pursuant to paragraph 6.8 of the nature of the alleged
violation; such notice shall be by the most expeditious means possible. The
initiating party may also furnish such additional factual information as may be
reasonably necessary for the Permanent Arbitrator to understand the relevant
circumstances. Copies of any written materials provided to the arbitrator shall
also be contemporaneously provided by the most expeditious means possible to
the party alleged to be in violation and to all other involved parties.

Upon receipt of said notice the Permanent Arbitrator shall set and hold a hearing
within twenty-four (24) hours if it is contended the violation is ongoing, but not
before twenty-four (24) hours after the written notice to all parties involved as
required above.

The Permanent Arbitrator shall notify the parties by facsimile or any other
effective written means, of the place and time chosen by the Permanent
Arbitrator for this hearing. Said hearing shall be completed in one session. A
failure of any party or parties to attend said hearing shall not delay the hearing
of evidence or issuance of an Award by the Permanent Arbitrator.

The sole issue at the hearing shall be whether a violation of this Article has, in fact,
occurred. An Award shall be issued in writing within three (3) hours after the
close of the hearing, and may be issued without a written opinion. If any party
desires a written opinion, one shall be issued within fifteen (15) days, but its
issuance shall not delay compliance with, or enforcement of, the Award. The
Permanent Arbitrator may order cessation of the violation of this Article, and such
Award shall be served on all parties by hand or registered mail upon issuance.

Such Award may be enforced by any court of competent jurisdiction upon the
filing of the Award and such other relevant documents as may be required.
Facsimile or other hardcopy written notice of the filing of such enforcement
proceedings shall be given to the other relevant parties. In a proceeding to obtain
a temporary order enforcing the Permanent Arbitrator’s Award as issued under
this Article, all parties waive the right to a hearing and agree that such
proceedings may be ex parte. Such agreement does not waive any party’s right
to participate in a hearing for a final order of enforcement. The Court’s order or
orders enforcing the Permanent Arbitrator’s Award shall be served on all parties
by hand or by delivery to their last known address or by registered mail.
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Individuals found to have violated the provisions of this Article are subject to immediate
termination. In addition, IDOT reserves the right to terminate this PLA as to any party
found to have violated the provisions of this Article.

Any rights created by statue or law governing arbitration proceedings inconsistent with
the above procedure or which interfere with compliance therewith are hereby waived by
parties to whom they accrue.

The fees and expenses of the Permanent Arbitrator shall be borne by the party or parties

found in violation, or in the event no violation is found, such fees and expenses shall be
borne by the moving party.

ARTICLE VIII - TERMS OF AGREEMENT

If any Article or provision of this Agreement shall be declared invalid, inoperative or
unenforceable by operation of law or by any of the above mentioned tribunals of
competent jurisdiction, the remainder of this Agreement or the application of such
Article or provision to persons or circumstances other than those as to which it has been
held invalid, inoperative or unenforceable shall not be affected thereby.

This Agreement shall be in full force as of and from the date of the Notice of Award
until the Project contract is closed.

This PLA may not be changed or modified except by the subsequent written agreement
of the parties. All parties represent that they have the full legal authority to enter into
this PLA. This PLA may be executed by the parties in one or more counterparts.

Any liability arising out of this PLA shall be several and not joint. IDOT shall not be
liable to any person or other party for any violation of this PLA by any other party, and
no Contractor or Union shall be liable for any violation of this PLA by any other
Contractor or Union.

The failure or refusal of a party to exercise its rights hereunder in one or more instances
shall not be deemed a waiver of any such rights in respect of a separate instance of the
same or similar nature.

[The Balance of This Page Intentionally Left Blank]
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Addendum A

IDOT Slate of Permanent Arbitrators
Bruce Feldacker
Thomas F. Gibbons
Edward J. Harrick
Brent L. Motchan
Robert Perkovich
Byron Yaffee

Glenn A. Zipp
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Execution Page

lllinois Department of Transportation

Stephen Travia, Director of Highways Project Implementation

Vicki L. Wilson, Director of Finance & Administration

Yangsu Kim, Chief Counsel

Omer Osman, Secretary (Date)

lllinois AFL-CIO Statewide Project Labor Agreement Committee, representing the Unions
listed below:

(Date)

List Unions:

74



FAP ROUTE 793 (US 40/IL 143)
PROJECT NHPP-KA57(594)
SECTION (R-1)RS-5

MADISON COUNTY
CONTRACT NO. 76M79

Exhibit A - Contractor Letter of Assent

(Date)
To All Parties:

In accordance with the terms and conditions of the contract for Construction Work on
[Contract No. ], this Letter of Assent hereby confirms that the undersigned Prime Contractor or
Subcontractor agrees to be bound by the terms and conditions of the Project Labor Agreement
established and entered into by the lllinois Department of Transportation in connection with
said Project.

It is the understanding and intent of the undersigned party that this Project Labor
Agreement shall pertain only to the identified Project. In the event it is necessary for the
undersigned party to become signatory to a collective bargaining agreement to which it is not
otherwise a party in order that it may lawfully make certain required contributions to applicable
fringe benefit funds, the undersigned party hereby expressly conditions its acceptance of and
limits its participation in such collective bargaining agreement to its work on the Project.

(Authorized Company Officer)

(Company)
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404 PERMIT

DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, ST. LOUIS DISTRICT
1222 SPRUCE STREET
ST. LOUIS, MISSOURI 63103-2833

Sept 20, 2022

Regulatory Branch
File Number: MVVS-2022-504

Kirk Brown, PE

lllinois Department of Transportation
District 8

1102 Eastport Plaza Dr

Collinsville, IL 62234-6198

Dear Mr. Brown:

We have reviewed your application dated July 7, 2022 for the project known as US 40 over
unnamed tributary to Sugar Creek Culvert extension. This project includes the removal of a
failed culvert end section and replacement with a new structure including a 6’ extension. The
existing culvert is 12’ x 7' x 107". Work is occurring in a tributary to Piasa Creek, Highland,
Madison County, lllinois. Sugar Creek is a tributary to the Mississippi River. More specifically
the project is located in Section 32, Township 4 North, Range 5 West of the 3 Principal
Meridian.

The Corps of Engineers has determined that this activity is authorized under Section 404 of
the Clean Water Act by an existing Department of the Army nationwide permit for Linear
Transportation Projects, as described in the January 13, 2021 and December 27, 2021 Federal
Register(s), Reissuance and Modification of Nationwide Permit; Notice (86 FR 73574),
Appendix A (B) (14). This verification is valid until March 14, 2026, unless the District Engineer
modifies, suspends, or revokes the nationwide permit authorizations in accordance with 33 CFR
330.5(d). If you commence, or are under contract to commence, this activity before the
nationwide permits expire, you will have 12 months after the date the nationwide permit expire
or are modified, suspended, or revoked, to complete the activity under the present terms and
conditions of these nationwide permit. Enclosed is a copy of the nationwide permit and
conditions and management practices with which you must comply.

In accordance with General Condition number 30 of the Nationwide Permit, a compliance
certification (Attachment A of this package) must be completed within 30 days of project
completion or the permit issuance may be revoked and considered null and void.

The lllinois Environmental Protection Agency Division of Water Pollution Control (IEPA/MWPC)
has conditionally issued general Section 401 Water Quality Certification for this nationwide
permit, subject to the special conditions and three general conditions (see enclosure). These
conditions are part of the Corps permit. If you have any questions regarding the water quality
certification conditions, you may contact Darin LeCrone, with |EPA, at 217-782-3362.
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This review is applicable only to the permit program administered by the Corps of Engineers.
It does not eliminate the need to obtain other federal, state or local approvals before beginning
work. This permit does not convey property rights, nor authorize any injury to property or
invasion of other rights.

You are reminded that the permit is based on submitted plans. Variations from these plans
shall constitute a violation of Federal law and may result in the revocation of the permit. If this
nationwide permit is modified, reissued, or revoked during this period, the provisions described
at 33 CFR 330.6(b) will apply.

If you have any questions please contact Amy Henke at (314) 331-8649 of
Amy.C.Henke @usace.army.mil. Please refer to file number 2022-504. The St. Louis District
Regulatory Branch is committed to providing quality and timely service to our customers. In an
effort to improve customer service, please take a moment to go to our Customer Service Survey
found on our web site at hitps://regulatory.ops.usace.army.mil/customer-service-survey/

Sincerely,
Digitally signed by

MCMULLEN.KEIT MCMULLEN.KEITH.A.12304304

H.A.1230430477 E)Ztezzozzoam 11:47:27
-05'00"
Keith McMullen

lllinois Section Chief
Regulatory Branch

Copy Furnished: (electronically w/o enclosures)
Milner, IDNR-OWR
Lecrone, IEPA
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ATTACHMENT A

COMPLETED WORK CERTIFICATION

Date of Issuance:; September 20, 2022
File Number: MVS-2022-504
Name of Permittee: IDOT District 8
Name of Project: US 40 over unnamed tributary to Sugar Creek, Cuivert extension
River Basin/County/State: Mississippi/Madison County/lllinois
Project Manager: Henke
Upon completion of this activity authorized by this permit and any mitigation required by the

permit, sign this certification and return it to the following address:

U.S. Army Corps of Engineers

Attn: Regulatory Branch (OD-F)

1222 Spruce Street

St. Louis, Missouri 63103-2833
(Please note that your permitted activity is subject to a compliance inspection by a U.S. Army
Corps of Engineers representative. If you fail to comply with this permit, you are subject to
permit suspension, modification or revocation.)

| hereby certify that the work authorized by the above referenced permit has been

completed in accordance with the terms and conditions of the said permit, and required
mitigation was completed in accordance with the permit conditions.

Signature of Permittee Date
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U.S Army Corps
OfEngineers

Issued: February 25, 2022

2022 Nationwide Permit Summary

Expires: March 14, 2026

No. 14. Linear Transportation
Projects
(NWP Final Notice, 86 FR, 73574)

Activities required for crossings of
waters of the United States associated
with the construction, expansion,

Temporary fills must consist of
materials, and be placed in a manner,
that will not be eroded by expected
high flows. Temporary fills must be
removed in their entirety and the
affected areas returned to pre-

modification, or improvement of linear construction elevations. The areas

transportation projects ( e.g., roads,
highways, railways, trails, driveways,
airport runways, and taxiways) in
waters of the United States. For linear
transportation projects in non-tidal
waters, the discharge of dredged or fill
material cannot cause the loss of
greater than 1/2 -acre of waters of the
United States. For linear
transportation projects in tidal waters,
the discharge of dredged or fill
material cannot cause the loss of
greater than 1/3 -acre of waters of the
United States. Any stream channel
modification, including bank
stabilization, is limited to the
minimum necessary to construct or
protect the linear transportation
project; such modifications must be in
the immediate vicinity of the project.

This NWP also authorizes temporary
structures, fills, and work, including
the use of temporary mats, necessary
to construct the linear transportation
project. Appropriate measures must
be taken to maintain normal
downstream flows and minimize
flooding to the maximum extent
practicable, when temporary
structures, work, and discharges of
dredged or fill material, including
cofferdams, are necessary for
construction activities, access fills, or
dewatering of construction sites.

affected by temporary fills must be
revegetated, as appropriate.

This NWP cannot be used to authorize
non-linear features commonly
associated with transportation
projects, such as vehicle maintenance
or storage buildings, parking lots, train
stations, or aircraft hangars.

Notification: The permittee must
submit a pre-construction notification
to the district engineer prior to
commencing the activity if: (1) The
loss of waters of the United States
exceeds 1/10 acre; or (2) thereis a
discharge of dredged or fill material in
a special aquatic site, including
wetlands. (See general condition 32.)
{Authorities: Sections 10 and 404).

Note 1: For linear transportation
projects crossing a single waterbody
more than one time at separate and
distant locations, or multiple
waterbodies at separate and distant
locations, each crossing is considered
a single and complete project for
purposes of NWP authorization. Linear
transportation projects must comply
with 33 CFR 330.6(d).

Note 2: Some discharges of dredged
or fill material for the construction of
farm roads or forest roads, or
temporary roads for moving mining
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equipment, may qualify for an
exemption under Section 404({f) of the
Clean Water Act (see 33 CFR 323.4).

Note 3: For NWP 14 activities that
require pre-construction notification,
the PCN must include any other NWP(s),
regional general permit(s), or individual
permit(s) used or intended to be used to
authorize any part of the proposed
project or any related activity, including
other separate and distant crossings
that require Department of the Army
authorization but do not require pre-
construction notification (see paragraph
(b)(4) of general condition 32). The
district engineer will evaluate the PCN in
accordance with Section D, “District
Engineer's Decision.” The district
engineer may require mitigation to
ensure that the authorized activity
results in no more than minimal
individual and cumulative adverse
environmental effects (see general
condition 23).

C. Nationwide Permit General
Conditions
{NWP Final Notice, 86 FR 2867-2874)

Note: To qualify for NWP authorization,
the prospective permittee must comply
with the following general conditions, as
applicable, in addition to any regional or
case-specific conditions imposed by the
division engineer or district engineer.
Prospective permittees should contact
the appropriate Corps district office to
determine if regional conditions have
been imposed on an NWP. Prospective
permittees should also contact the
appropriate Corps district office to
determine the status of Clean Water Act
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Section 401 water quality certification
and/or Coastal Zone Management Act
consistency for an NWP. Every person
who may wish to obtain permit
authorization under one or more
NWPs, or who is currently relying on
an existing or prior permit
authorization under one or more
NWPs, has been and is on notice that
all of the provisions of 33 CFR 330.1
through 330.6 apply to every NWP
authorization. Note especially 33 CFR
330.5 relating to the modification,
suspension, or revocation of any NWP
authorization.

1. Navigation. (a) No activity may
cause more than a minimal adverse
effect on navigation.

(b) Any safety lights and signals
prescribed by the U.S. Coast Guard,
through regulations or otherwise,
must be installed and maintained at
the permittee's expense on authorized
facilities in navigable waters of the
United States.

(c) The permittee understands and
agrees that, if future operations by the
United States require the removal,
relocation, or other alteration, of the
structure or work herein authorized,
or if, in the opinion of the Secretary of
the Army or his or her authorized
representative, said structure or work
shall cause unreasonable obstruction
to the free navigation of the navigable
waters, the permittee will be required,
upon due notice from the Corps of
Engineers, to remove, relocate, or
alter the structural work or
obstructions caused thereby, without
expense to the United States. No claim
shall be made against the United
States on account of any such removal
or alteration.

2. Aquatic Life Movements. No
activity may substantially disrupt the
necessary life cycle movements of
those species of aquatic life
indigenous to the waterbody,
including those species that normally
migrate through the area, unless the
activity's primary purpose is to
impound water. All permanent and
temporary crossings of waterbodies
shall be suitably culverted, bridged, or
otherwise desighed and constructed
to maintain low flows to sustain the
movement of those aquatic species. If
a bottomless culvert cannot be used,
then the crossing should be designed
and constructed to minimize adverse
effects to aquatic life movements.

3. Spawning Areas. Activities in
spawning areas during spawning
seasons must be avoided to the
maximum extent practicable.
Activities that result in the physical
destruction (e.g., through excavation,
fill, or downstream smothering by
substantial turbidity) of an important
spawning area are not authorized.

4, Migratory Bird Breeding Areas.
Activities in waters of the United
States that serve as breeding areas for
migratory birds must be avoided to
the maximum extent practicable.

5. Shellfish Beds. No activity may
occur in areas of concentrated
shellfish populations, unless the
activity is directly related to a shellfish
harvesting activity authorized by
NWPs 4 and 48, or is a shellfish
seeding or habitat restoration activity
authorized by NWP 27.

6. Suitable Material. No activity may
use unsuitable material (e.g., trash,
debris, car bodies, asphalt, etc.).
Material used for construction or
discharged must be free from toxic
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pollutants in toxic amounts (see section
307 of the Clean Water Act).

7. Water Supply Intakes. No activity
may occur in the proximity of a public
water supply intake, except where the
activity is for the repair or improvement
of public water supply intake structures
or adjacent bank stabilization.

8. Adverse Effects From
Impoundments. If the activity creates
an impoundment of water, adverse
effects to the aquatic system due to
accelerating the passage of water,
and/or restricting its flow must be
minimized to the maximum extent
practicable.

9. Management of Water Flows. To the
maximum extent practicable, the pre-
construction course, condition, capacity,
and location of open waters must be
maintained for each activity, including
stream channelization, storm water
management activities, and temporary
and permanent road crossings, except
as provided below. The activity must be
constructed to withstand expected high
flows. The activity must not restrict or
impede the passage of normal or high
flows, unless the primary purpose of the
activity is to impound water or manage
high flows. The activity may alter the
pre-construction course, condition,
capacity, and location of open waters if
it benefits the aquatic environment
{e.g., stream restoration or relocation
activities).

10. Fills Within 100-Year Floodplains.
The activity must comply with applicable
FEMA-approved state or local floodplain
management requirements.

11. Equipment. Heavy equipment
working in wetlands or mudflats must
be placed on mats, or other measures
must be taken to minimize soil
disturbance.
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12. Soil Erosion and Sediment
Controls. Appropriate soil erosion and
sediment controls must be used and
maintained in effective operating
condition during construction, and all
exposed soil and other fills, as well as
any work below the ordinary high
water mark or high tide line, must be
permanently stabilized at the earliest
practicable date. Permittees are
encouraged to perform work within
waters of the United States during
periods of low-flow or no-flow, or
during low tides.

13. Removal of Temporary Structures
and Fills. Temporary structures must
be removed, to the maximum extent
practicable, after their use has been
discontinued. Temporary fills must be
removed in their entirety and the
affected areas returned to pre-
construction elevations. The affected
areas must be revegetated, as
appropriate.

14. Proper Maintenance. Any
authorized structure or fill shall be
properly maintained, including
maintenance to ensure public safety
and compliance with applicable NWP
general conditions, as well as any
activity-specific conditions added by
the district engineer to an NWP
authorization.

15. Single and Complete Project. The
activity must be a single and complete
project. The same NWP cannot be
used more than once for the same
single and complete project.

16. Wild and Scenic Rivers. (a) No
NWP activity may occurin a
component of the National Wild and
Scenic River System, or in a river
officially designated by Congress as a
“study river” for possible inclusion in
the system while the river is in an
official study status, unless the

appropriate Federal agency with
direct management responsibility for
such river, has determined in writing
that the proposed activity will not
adversely affect the Wild and Scenic
River designation or study status.

(b) If a proposed NWP activity will
occur in a component of the National
Wild and Scenic River System, or in a
river officially designated by Congress
as a “study river” for possible
inclusion in the system while the river
is in an official study status, the
permittee must submit a pre-
construction notification (see general
condition 32). The district engineer
will coordinate the PCN with the
Federal agency with direct
management responsibility for that
river. Permittees shall not begin the
NWP activity until notified by the
district engineer that the Federal
agency with direct management
responsibility for that river has
determined in writing that the
proposed NWP activity will not
adversely affect the Wild and Scenic
River designation or study status.

(¢) Information on Wild and Scenic
Rivers may be obtained from the
appropriate Federal land management
agency responsible for the designated
Wild and Scenic River or study river
(e.g., National Park Service, U.S. Forest
Service, Bureau of Land Management,
U.S. Fish and Wildlife Service).
Information on these rivers is also
available at: http://www.rivers.gov/.

17. Tribal Rights. No activity or its
operation may impair reserved tribal
rights, including, but not limited to,
reserved water rights and treaty
fishing and hunting rights.

18. Endangered Species. (a) No
activity is authorized under any NWP
which is likely to directly or indirectly
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jeopardize the continued existence of a
threatened or endangered species or a
species proposed for such designation,
as identified under the Federal
Endangered Species Act (ESA), or which
will directly or indirectly destroy or
adversely modify designated critical
habitat or critical habitat proposed for
such designation. No activity is
authorized under any NWP which “may
affect” a listed species or critical habitat,
unless ESA section 7 consultation
addressing the consequences of the
proposed activity on listed species or
critical habitat has been completed. See
50 CFR 402.02 for the definition of
“effects of the action” for the purposes
of ESA section 7 consultation, as well as
50 CFR 402.17, which provides further
explanation under ESA section 7
regarding “activities that are reasonably
certain to occur” and “consequences
caused by the proposed action.”

(b) Federal agencies should follow their
own procedures for complying with the
requirements of the ESA (see 33 CFR
330.4(f)(1)). If pre-construction
notification is required for the proposed
activity, the Federal permittee must
provide the district engineer with the
appropriate documentation to
demonstrate compliance with those
requirements. The district engineer will
verify that the appropriate
documentation has been submitted. If
the appropriate documentation has not
been submitted, additional ESA section
7 consultation may be necessary for the
activity and the respective federal
agency would be responsible for
fulfilling its obligation under section 7 of
the ESA.

(c) Non-federal permittees must submit
a pre-construction notification to the
district engineer if any listed species (or
species proposed for listing) or
designated critical habitat (or critical



habitat proposed such designation)
might be affected or is in the vicinity
of the activity, or if the activity is
located in designated critical habitat
or critical habitat proposed for such
designation, and shall not begin work
on the activity until notified by the
district engineer that the
requirements of the ESA have been
satisfied and that the activity is
authorized. For activities that might
affect Federally-listed endangered or
threatened species (or species
proposed for listing) or designated
critical habitat (or critical habitat
proposed for such designation), the
pre-construction notification must

consultation or conference has been
completed. If the non-Federal
applicant has not heard back from the
Corps within 45 days, the applicant
must still wait for notification from
the Corps.

(d) As a result of formal or informal
consultation or conference with the
FWS or NMFS the district engineer
may add species-specific permit
conditions to the NWPs.

(e) Authorization of an activity by an
NWP does not authorize the “take” of
a threatened or endangered species
as defined under the ESA. In the
absence of separate authorization

include the name(s) of the endangered (e.g., an ESA Section 10 Permit, a

or threatened species (or species
proposed for listing) that might be
affected by the proposed activity or
that utilize the designated critical
habitat (or critical habitat proposed
for such designation) that might be
affected by the proposed activity. The
district engineer will determine
whether the proposed activity “may
affect” or will have “no effect” to
listed species and designated critical
habitat and will notify the non-Federal
applicant of the Corps' determination

Biological Opinion with “incidental
take” provisions, etc.) from the FWS
or the NMFS, the Endangered Species
Act prohibits any person subject to
the jurisdiction of the United States to
take a listed species, where “take”
means to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any
such conduct. The word “harm” in the
definition of “take” means an act
which actually kills or injures wildlife.
Such an act may include significant

within 45 days of receipt of a complete habitat modification or degradation

pre-construction notification. For
activities where the non-Federal
applicant has identified listed species
(or species proposed for listing) or
designated critical habitat (or critical
habitat proposed for such designation)
that might be affected or isin the
vicinity of the activity, and has so
notified the Corps, the applicant shall
not begin work until the Corps has
provided notification that the
proposed activity will have “no effect”
on listed species (or species proposed
for listing or designated critical habitat
(or critical habitat proposed for such
designation), or until ESA section 7

where it actually kills or injures
wildlife by significantly impairing
essential behavioral patterns,
including breeding, feeding or
sheltering.

() If the non-federal permittee has a
valid ESA section 10{a){1)(B) incidental
take permit with an approved Habitat
Conservation Plan for a project or a
group of projects that includes the
proposed NWP activity, the non-
federal applicant should provide a
copy of that ESA section 10(a)(1)(B)
permit with the PCN required by
paragraph (c) of this general
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condition. The district engineer will
coordinate with the agency that issued
the ESA section 10(a}(1)}(B) permit to
determine whether the proposed NWP
activity and the associated incidental
take were considered in the internal ESA
section 7 consultation conducted for the
ESA section 10(a)(1)(B) permit. If that
coordination results in concurrence
from the agency that the proposed NWP
activity and the associated incidental
take were considered in the internal ESA
section 7 consultation for the ESA
section 10(a)(1)(B) permit, the district
engineer does not need to conduct a
separate ESA section 7 consultation for
the proposed NWP activity. The district
engineer will notify the non-federal
applicant within 45 days of receipt of a
complete pre-construction notification
whether the ESA section 10(a)(1)(B)
permit covers the proposed NWP
activity or whether additional ESA
section 7 consultation is required.

{(g) Information on the location of
threatened and endangered species and
their critical habitat can be obtained
directly from the offices of the FWS and
NMFS or their world wide web pages at
http://www.fws.gov/ or
http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/
esa/ respectively.

19. Migratory Birds and Bald and
Golden Eagles. The permittee is
responsible for ensuring that an action
authorized by an NWP complies with
the Migratory Bird Treaty Act and the
Bald and Golden Eagle Protection Act.
The permittee is responsible for
contacting the appropriate local office
of the U.S. Fish and Wildlife Service to
determine what measures, if any, are
necessary or appropriate to reduce
adverse effects to migratory birds or
eagles, including whether “incidental
take” permits are necessary and
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available under the Migratory Bird
Treaty Act or Bald and Golden Eagle
Protection Act for a particular activity.

20. Historic Properties. (a) No activity
is authorized under any NWP which
may have the potential to cause
effects to properties listed, or eligible
for listing, in the National Register of
Historic Places until the requirements
of Section 106 of the National Historic
Preservation Act (NHPA) have been
satisfied.

(b) Federal permittees should follow
their own procedures for complying
with the requirements of section 106
of the National Historic Preservation
Act (see 33 CFR 330.4(g)(1)). If pre-
construction notification is required
for the proposed NWP activity, the
Federal permittee must provide the
district engineer with the appropriate
documentation to demonstrate
compliance with those requirements.
The district engineer will verify that
the appropriate documentation has
been submitted. If the appropriate
documentation is not submitted, then
additional consultation under section
106 may be necessary. The respective
federal agency is responsible for
fulfilling its obligation to comply with
section 106.

(c) Non-federal permittees must
submit a pre-construction notification
to the district engineer if the NWP
activity might have the potential to
cause effects to any historic properties
listed on, determined to be eligible for
listing on, or potentially eligible for
listing on the National Register of
Historic Places, including previously
unidentified properties. For such
activities, the pre-construction
notification must state which historic
properties might have the potential to
be affected by the proposed NWP

activity or include a vicinity map
indicating the location of the historic
properties or the potential for the
presence of historic properties.
Assistance regarding information on
the location of, or potential for, the
presence of historic properties can be
sought from the State Historic
Preservation Officer, Tribal Historic
Preservation Officer, or designated
tribal representative, as appropriate,
and the National Register of Historic
Places (see 33 CFR 330.4(g)). When
reviewing pre-construction
notifications, district engineers will
comply with the current procedures
for addressing the requirements of
section 106 of the National Historic
Preservation Act. The district engineer
shall make a reasonable and good
faith effort to carry out appropriate
identification efforts commensurate
with potential impacts, which may
include background research,
consultation, oral history interviews,
sample field investigation, and/or field
survey. Based on the information
submitted in the PCN and these
identification efforts, the district
engineer shall determine whether the
proposed NWP activity has the
potential to cause effects on the
historic properties. Section 106
consultation is not required when the
district engineer determines that the
activity does not have the potential to
cause effects on historic properties
(see 36 CFR 800.3(a)). Section 106
consultation is required when the
district engineer determines that the
activity has the potential to cause
effects on historic properties. The
district engineer will conduct
consultation with consulting parties
identified under 36 CFR 800.2(c) when
he or she makes any of the following
effect determinations for the
purposes of section 106 of the NHPA:
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No historic properties affected, no
adverse effect, or adverse effect.

(d) Where the non-Federal applicant has
identified historic properties on which
the proposed NWP activity might have
the potential to cause effects and has so
notified the Corps, the non-Federal
applicant shall not begin the activity
until notified by the district engineer
either that the activity has no potential
to cause effects to historic properties or
that NHPA section 106 consultation has
been completed. For non-federal
permittees, the district engineer will
notify the prospective permittee within
45 days of receipt of a complete pre-
construction notification whether NHPA
section 106 consultation is required. If
NHPA section 106 consultation is
required, the district engineer will notify
the non-Federal applicant that he or she
cannot begin the activity until section
106 consultation is completed. If the
non-Federal applicant has not heard
back from the Corps within 45 days, the
applicant must still wait for notification
from the Corps.

(e) Prospective permittees should be
aware that section 110k of the NHPA
(54 U.S.C. 306113) prevents the Corps
from granting a permit or other
assistance to an applicant who, with
intent to avoid the requirements of
section 106 of the NHPA, has
intentionally significantly adversely
affected a historic property to which the
permit would relate, or having legal
power to prevent it, allowed such
significant adverse effect to occur,
unless the Corps, after consultation with
the Advisory Council on Historic
Preservation (ACHP), determines that
circumstances justify granting such
assistance despite the adverse effect
created or permitted by the applicant. If
circumstances justify granting the
assistance, the Corps is required to



notify the ACHP and provide
documentation specifying the
circumstances, the degree of damage
to the integrity of any historic
properties affected, and proposed
mitigation. This documentation must
include any views obtained from the
applicant, SHPO/THPO, appropriate
Indian tribes if the undertaking occurs
on or affects historic properties on
tribal lands or affects properties of
interest to those tribes, and other
parties known to have a legitimate
interest in the impacts to the
permitted activity on historic
properties.

21. Discovery of Previously Unknown
Remains and Artifacts. Permittees
that discover any previously unknown
historic, cultural or archeological
remains and artifacts while
accomplishing the activity authorized
by an NWP, they must immediately
notify the district engineer of what
they have found, and to the maximum
extent practicable, avoid construction
activities that may affect the remains
and artifacts until the required
coordination has been completed. The
district engineer will initiate the
Federal, Tribal, and state coordination
required to determine if the items or
remains warrant a recovery effort or if
the site is eligible for listing in the
National Register of Historic Places.

22. Designated Critical Resource
Waters. Critical resource waters
include, NOAA-managed marine
sanctuaries and marine monuments,
and National Estuarine Research
Reserves. The district engineer may
designate, after notice and
opportunity for public comment,
additional waters officially designated
by a state as having particular
environmental or ecological
significance, such as outstanding

national resource waters or state
natural heritage sites. The district
engineer may also designate
additional critical resource waters
after notice and opportunity for public
comment.

(a) Discharges of dredged or fill
material into waters of the United
States are not authorized by NWPs 7,
12,14, 16,17, 21, 29, 31, 35, 39, 40,
42,43, 44,49, 50, 51, 52, 57 and 58
for any activity within, or directly
affecting, critical resource waters,
including wetlands adjacent to such
waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19,
22,23,25,27, 28, 30, 33, 34, 36, 37,
38, and 54, notification is required in
accordance with general condition 32,
for any activity proposed by
permittees in the designated critical
resource waters including wetlands
adjacent to those waters. The district
engineer may authorize activities
under these NWPs only after she or he
determines that the impacts to the
critical resource waters will be no
more than minimal.

23. Mitigation. The district engineer
will consider the following factors
when determining appropriate and
practicable mitigation necessary to
ensure that the individual and
cumulative adverse environmental
effects are no more than minimal:

(a) The activity must be designed and
constructed to avoid and minimize
adverse effects, both temporary and
permanent, to waters of the United
States to the maximum extent
practicable at the project site (i.e., on
site).

(b) Mitigation in all its forms (avoiding,
minimizing, rectifying, reducing, or
compensating for resource losses) will
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be required to the extent necessary to
ensure that the individual and
cumulative adverse environmental
effects are no more than minimal.

(c) Compensatory mitigation ata
minimum one-for-one ratio will be
required for all wetland losses that
exceed 1/10-acre and require pre-
construction notification, unless the
district engineer determines in writing
that either some other form of
mitigation would be more
environmentally appropriate or the
adverse environmental effects of the
proposed activity are no more than
minimal, and provides an activity-
specific waiver of this requirement. For
wetland losses of 1/10-acre or less that
require pre-construction notification,
the district engineer may determine on
a case-by-case basis that compensatory
mitigation is required to ensure that the
activity results in only minimal adverse
environmental effects.

(d) Compensatory mitigation at a
minimum one-for-one ratio will be
required for all losses of stream bed that
exceed 3/100-acre and require pre-
construction notification, unless the
district engineer determines in writing
that either some other form of
mitigation would be more
environmentally appropriate or the
adverse environmental effects of the
proposed activity are no more than
minimal, and provides an activity-
specific waiver of this requirement. This
compensatory mitigation requirement
may be satisfied through the restoration
or enhancement of riparian areas next
to streams in accordance with
paragraph (e) of this general condition.
For losses of stream bed of 3/100-acre
or less that require pre-construction
notification, the district engineer may
determine on a case-by-case basis that
compensatory mitigation is required to
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ensure that the activity results in only
minimal adverse environmental
effects. Compensatory mitigation for
losses of streams should be provided,
if practicable, through stream
rehabilitation, enhancement, or
preservation, since streams are
difficult-to-replace resources (see 33
CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for
NWP activities in or near streams or
other open waters will normally
include a requirement for the
restoration or enhancement,
maintenance, and legal protection
(e.g., conservation easements) of
riparian areas next to open waters. In
some cases, the restoration or
maintenance/protection of riparian
areas may be the only compensatory
mitigation required. If restoring
riparian areas involves planting
vegetation, only native species should
be planted. The width of the required
riparian area will address documented
water quality or aquatic habitat loss
concerns. Normally, the riparian area
will be 25 to 50 feet wide on each side
of the stream, but the district engineer
may require slightly wider riparian
areas to address documented water
quality or habitat loss concerns. If it is
not possible to restore or
maintain/protect a riparian area on
both sides of a stream, or if the
waterbody is a lake or coastal waters,
then restoring or
maintaining/protecting a riparian area
along a single bank or shoreline may
be sufficient. Where both wetlands
and open waters exist on the project
site, the district engineer will
determine the appropriate
compensatory mitigation (e.g.,
riparian areas and/or wetlands
compensation) based on what is best
for the aquatic environment on a

watershed basis. In cases where
riparian areas are determined to be
the most appropriate form of
minimization or compensatory
mitigation, the district engineer may
waive or reduce the requirement to
provide wetland compensatory
mitigation for wetland losses.

{f) Compensatory mitigation projects
provided to offset losses of aquatic
resources must comply with the
applicable provisions of 33 CFR part
332,

(1) The prospective permittee is
responsible for proposing an
appropriate compensatory mitigation
option if compensatory mitigation is
necessary to ensure that the activity
results in no more than minimal
adverse environmental effects. For
the NWPs, the preferred mechanism
for providing compensatory mitigation
is mitigation bank credits or in-lieu fee
program credits (see 33 CFR
332.3(b)(2) and (3)). However, if an
appropriate number and type of
mitigation bank or in-lieu credits are
not available at the time the PCN is
submitted to the district engineer, the
district engineer may approve the use
of permittee-responsible mitigation.

{2) The amount of compensatory
mitigation required by the district
engineer must be sufficient to ensure
that the authorized activity results in
no more than minimal individual and
cumulative adverse environmental
effects (see 33 CFR 330.1(e)(3)). (See
also 33 CFR 332.3(f).)

(3) Since the likelihood of success is
greater and the impacts to potentially
valuable uplands are reduced, aquatic
resource restoration should be the
first compensatory mitigation option
considered for permittee-responsible
mitigation.
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(4) If permittee-responsible mitigation is
the proposed option, the prospective
permittee is responsible for submitting a
mitigation plan. A conceptual or
detailed mitigation plan may be used by
the district engineer to make the
decision on the NWP verification
request, but a final mitigation plan that
addresses the applicable requirements
of 33 CFR 332.4{c)(2) through (14) must
be approved by the district engineer
before the permittee begins work in
waters of the United States, unless the
district engineer determines that prior
approval of the final mitigation plan is
not practicable or not necessary to
ensure timely completion of the
required compensatory mitigation (see
33 CFR 332.3(k)(3)). If permittee-
responsible mitigation is the proposed
option, and the proposed compensatory
mitigation site is located on land in
which another federal agency holds an
easement, the district engineer will
coordinate with that federal agency to
determine if proposed compensatory
mitigation project is compatible with the
terms of the easement.

(5) If mitigation bank or in-lieu fee
program credits are the proposed
option, the mitigation plan needs to
address only the baseline conditions at
the impact site and the number of
credits to be provided (see 33 CFR
332.4(c)(2)(ii))-

{6) Compensatory mitigation
requirements (e.g., resource type and
amount to be provided as compensatory
mitigation, site protection, ecological
performance standards, monitoring
requirements) may be addressed
through conditions added to the NWP
authorization, instead of components of
a compensatory mitigation plan (see 33
CFR 332.4(c)(1)(ii)).
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(g) Compensatory mitigation will not  of the United States that will convert a until water quality certification is

be used to increase the acreage losses forested or scrub-shrub wetland toa  obtained or waived. If the certifying
allowed by the acreage limits of the  herbaceous wetland in a permanently authority issues a water quality

NWPs. For example, if an NWP has an maintained utility line right-of-way, certification for the proposed discharge,
acreage limit of 1/2-acre, it cannot be mitigation may be required to reduce the permittee must submit a copy of the
used to authorize any NWP activity the adverse environmental effects of certification to the district engineer. The

resulting in the loss of greater than the activity to the no more than discharge is not authorized by an NWP
1/2-acre of waters of the United minimal level. until the district engineer has notified
States, even if compensatory the permittee that the water quality

mitigation is provided that replaces or 28 /satety ntimpolndmcnt
Structures. To ensure that all

restores some of the lost waters. . satisfied by the issuance of a water
impoundment structures are safely : — :
quality certification or a waiver.

designed, the district engineer may

certification requirement has been

However, compensatory mitigation
can and should be used, as necessary,

i require non-Federal applicants to c) The district engineer or certifyin
to ensure that an NWP activity already q PP (e} . g ) N fying
; : . .. demonstrate that the structures authority may require additional water
meeting the established acreage limits ) . .
comply with established state or quality management measures to

also satisfies the no more than o . .
2 g : federal, dam safety criteria or have ensure that the authorized activity does
minimal impact requirement for the

NWPs been designed by qualified persons.  not result in more than minimal

The district engineer may also require degradation of water quality.
(h) Permittees may propose the use of documentation that the design has
mitigation banks, in-lieu fee programs, been independently reviewed by
or permittee-responsible mitigation.  similarly qualified persons, and
When developing a compensatory appropriate modifications made to
mitigation proposal, the permittee ensure safety.
must consider appropriate and

26. Coastal Zone Management. In
coastal states where an NWP has not
previously received a state coastal zone
management consistency concurrence,
an individual state coastal zone

3 : ; ; 25. Water Quality. (a) Where th management consistency concurrence
practicable options consistent with the Quality. (a) Where the 8 ¥

framework at 33 CFR 332.3(b). For
activities resulting in the loss of
marine or estuarine resources,

certifying authority (state, authorized must be obtained, or a presumption of
tribe, or EPA, as appropriate) has not concurrence must occur (see 33 CFR
previously certified compliance of an  330.4(d)). If the permittee cannot

NWP with CWA section 401, a CWA  comply with all of the conditions of a
section 401 water quality certification coastal zone management consistency
for the proposed discharge mustbe  concurrence previously issued by the
obtained or waived (see 33 CFR state, then the permittee must obtain
330.4(c)). If the permittee cannot an individual coastal zone management

permittee-responsible mitigation may
be environmentally preferable if there
are no mitigation banks or in-lieu fee
programs in the area that have marine
or estuarine credits available for sale . . .
. comply with all of the conditions of a  consistency concurrence or
or transfer to the permittee. For

) ) . water quality certification previousl resumption of concurrence in order for
permittee-responsible mitigation, the 4 ¥ P L P

issued by certifying authority for the  the activity to be authorized by an NWP.

special conditions of the NWP . . .
issuance of the NWP, then the The district engineer or a state may

verification must clearly indicate the
party or parties responsible for the
implementation and performance of

permittee must obtain a water quality require additional measures to ensure
certification or waiver for the that the authorized activity is consistent
proposed discharge in order for the  with state coastal zone management

the compensatory mitigation project, o i .
i’ ¥ B pEe) activity to be authorized by an NWP.  requirements.

and, if required, its long-term
management. (b) If the NWP activity requires pre-  27. Regional and Case-By-Case
construction notification and the Conditions. The activity must comply
certifying authority has not previously with any regional conditions that may
certified compliance of an NWP with  have been added by the Division

CWA section 401, the proposed Engineer (see 33 CFR 330.4(e)) and with
discharge is not authorized by an NWP any case specific conditions added by

(i) Where certain functions and
services of waters of the United States
are permanently adversely affected by
a regulated activity, such as discharges
of dredged or fill material into waters
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the Corps or by the state, Indian Tribe, permit verification, the permittee may general, regional, or activity-specific
or U.S. EPA in its CWA section 401 transfer the nationwide permit conditions;

Water Quality Certification, or by the verification to the new owner by
(b) A statement that the

implementation of any required
compensatory mitigation was

state in its Coastal Zone Management submitting a letter to the appropriate
Act consistency determination. Corps district office to validate the

. . . transfer. A copy of the nationwide ) )
28. Use of Multiple Nationwide . e completed in accordance with the
permit verification must be attached

Permits. The use of more than one permit conditions. If credits from a
) . to the letter, and the letter must . o
NWP for a single and complete project mitigation bank or in-lieu fee program

. . . : contain the following statement and )
is authorized, subject to the following are used to satisfy the compensatory

o signature: o .
restrictions: mitigation requirements, the

“When the structures or work certification must include the
(a) If only one of the NWPs used to

authorize the single and complete
project has a specified acreage limit,

authorized by this nationwide permit documentation required by 33 CFR
are still in existence at the time the 332.3(1)(3) to confirm that the permittee
property is transferred, the terms and secured the appropriate number and

thesasreage loss.of watersof the conditions of this nationwide permit, resource type of credits; and

United States cannot exceed the
acreage limit of the NWP with the
highest specified acreage limit. For

including any special conditions, will . .
continue to be binding on the new [} Theisignatiice GFthe pefmitice
certifying the completion of the activity

owner(s) of the property. To validate Lo
and mitigation.

example, if a road crossing over tidal

. the transfer of this nationwide permit
waters is constructed under NWP 14,

. . A and the associated liabilities The completed certification document
with associated bank stabilization X ; ; . . L.
. . associated with compliance with its  must be submitted to the district
authorized by NWP 13, the maximum oo . L .
. terms and conditions, have the engineer within 30 days of completion
acreage loss of waters of the United ; P . L
transferee sign and date below. of the authorized activity or the

States for the total project cannot

exceed 1/3-acre. fransired] implementation of any required

compensatory mitigation, whichever
(b) If one or more of the NWPs used to (Date) occurs later.

authorize the single and complete . . . . .
30. Compliance Certification. Each 31. Activities Affecting Structures or

permittee who receives an NWP Works Built by the United States. If an
verification letter from the Corps must NWP activity also requires review by, or

project has specified acreage limits,
the acreage loss of waters of the
United States authorized by those

NWPs cannot exceed their respective provide a s?igned certif_ication permission from, the C.orpf) pursuant to
. o documenting completion of the 33 U.S.C. 408 because it will alter or
specified acreage limits. For example, . . .
; : ; authorized activity and temporarily or permanently occupy or
if a commercial development is . - . ;
implementation of any required use a U.S. Army Corps of Engineers

constructed under NWP 39, and the

s andisemplteprajeckinoludes compensatory mitigation. The success (USACE) federally authorized Civil Works

HeRilinzofanapind dith of any required permittee-responsible project (a “USACE project”), the

authorized by NWP 46, the maximum
acreage loss of waters of the United
States for the commercial

mitigation, including the achievement prospective permittee must submit a
of ecological performance standards, pre-construction notification. See

will be addressed separately by the paragraph (b)(10) of general condition
district engineer. The Corps will 32. An activity that requires section 408
provide the permittee the certification permission and/or review is not
document with the NWP verification authorized by an NWP until the

letter. The certification document will appropriate Corps office issues the

development under NWP 39 cannot
exceed 1/2-acre, and the total acreage
loss of waters of United States due to
the NWP 39 and 46 activities cannot

include: section 408 permission or completes its
exceed 1 acre.

. review to alter, occupy, or use the
(a) A statement that the authorized

activity was done in accordance with

29. Transfer of Nationwide Permit
Verifications. If the permittee sells the
property associated with a nationwide

USACE project, and the district engineer

o i R issues a written NWP verification.
the NWP authorization, including any
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32. Pre-Construction Notification. (a)
Timing. Where required by the terms
of the NWP, the prospective permittee
must notify the district engineer by
submitting a pre-construction
notification (PCN) as early as possible.
The district engineer must determine
if the PCN is complete within 30
calendar days of the date of receipt
and, if the PCN is determined to be
incomplete, notify the prospective
permittee within that 30 day period to
request the additional information
necessary to make the PCN complete.
The request must specify the
information needed to make the PCN
complete. As a general rule, district
engineers will request additional
information necessary to make the
PCN complete only once. However, if
the prospective permittee does not
provide all of the requested
information, then the district engineer
will notify the prospective permittee
that the PCN s still incomplete and the
PCN review process will not
commence until all of the requested
information has been received by the
district engineer. The prospective
permittee shall not begin the activity
until either:

(1) He or she is notified in writing by
the district engineer that the activity
may proceed under the NWP with any
special conditions imposed by the
district or division engineer; or

(2) 45 calendar days have passed from
the district engineer's receipt of the
complete PCN and the prospective
permittee has not received written
notice from the district or division
engineer. However, if the permittee
was required to notify the Corps
pursuant to general condition 18 that
listed species or critical habitat might
be affected or are in the vicinity of the
activity, or to notify the Corps

pursuant to general condition 20 that
the activity might have the potential
to cause effects to historic properties,
the permittee cannot begin the
activity until receiving written
notification from the Corps that there
is “no effect” on listed species or “no
potential to cause effects” on historic
properties, or that any consultation
required under Section 7 of the
Endangered Species Act (see 33 CFR
330.4(f)) and/or section 106 of the
National Historic Preservation Act (see
33 CFR 330.4(g)) has been completed.
If the proposed activity requires a
written waiver to exceed specified
limits of an NWP, the permittee may
not begin the activity until the district
engineer issues the waiver. If the
district or division engineer notifies
the permittee in writing that an
individual permit is required within 45
calendar days of receipt of a complete
PCN, the permittee cannot begin the
activity until an individual permit has
been obtained. Subsequently, the
permittee's right to proceed under the
NWP may be modified, suspended, or
revoked only in accordance with the
procedure set forth in 33 CFR
330.5(d)(2).

(b) Contents of Pre-Construction
Notification: The PCN must be in
writing and include the following
information:

(1) Name, address and telephone
numbers of the prospective
permittee;

(2) Location of the proposed activity;

(3) Identify the specific NWP or
NWHP(s) the prospective permittee
wants to use to authorize the
proposed activity;

(4) (i) A description of the proposed
activity; the activity's purpose; direct
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and indirect adverse environmental
effects the activity would cause,
including the anticipated amount of loss
of wetlands, other special aquatic sites,
and other waters expected to result
from the NWP activity, in acres, linear
feet, or other appropriate unit of
measure; a description of any proposed
mitigation measures intended to reduce
the adverse environmental effects
caused by the proposed activity; and
any other NWP(s), regional general
permit(s), or individual permit(s) used or
intended to be used to authorize any
part of the proposed project or any
related activity, including other separate
and distant crossings for linear projects
that require Department of the Army
authorization but do not require pre-
construction notification. The
description of the proposed activity and
any proposed mitigation measures
should be sufficiently detailed to allow
the district engineer to determine that
the adverse environmental effects of
the activity will be no more than
minimal and to determine the need for
compensatory mitigation or other
mitigation measures.

(i) For linear projects where one or
more single and complete crossings
require pre-construction notification,
the PCN must include the quantity of
anticipated losses of wetlands, other
special aquatic sites, and other waters
for each single and complete crossing of
those wetlands, other special aquatic
sites, and other waters (including those
single and complete crossings
authorized by an NWP but do not
require PCNs). This information will be
used by the district engineer to evaluate
the cumulative adverse environmental
effects of the proposed linear project,
and does not change those non-PCN
NWP activities into NWP PCNs.



(i) Sketches should be provided when
necessary to show that the activity
complies with the terms of the NWP.
(Sketches usually clarify the activity
and when provided results in a quicker
decision. Sketches should contain
sufficient detail to provide an
illustrative description of the proposed
activity (e.g., a conceptual plan), but
do not need to be detailed
engineering plans);

(5) The PCN must include a delineation
of wetlands, other special aquatic
sites, and other waters, such as lakes
and ponds, and perennial and
intermittent streams, on the project
site. Wetland delineations must be
prepared in accordance with the
current method required by the Corps.
The permittee may ask the Corps to
delineate the special aquatic sites and
other waters on the project site, but
there may be a delay if the Corps does
the delineation, especially if the
project site is large or contains many
wetlands, other special aquatic sites,
and other waters. Furthermore, the
45-day period will not start until the
delineation has been submitted to or
completed by the Corps, as
appropriate;

(6) If the proposed activity will result
in the loss of greater than 1/10-acre of
wetlands or 3/100-acre of stream bed
and a PCN is required, the prospective
permittee must submit a statement
describing how the mitigation
requirement will be satisfied, or
explaining why the adverse
environmental effects are no more
than minimal and why compensatory
mitigation should not be required. As
an alternative, the prospective
permittee may submit a conceptual or
detailed mitigation plan.

(7) For non-federal permittees, if any
listed species (or species proposed for
listing) or designated critical habitat
(or critical habitat proposed for such
designation) might be affected oris in
the vicinity of the activity, or if the
activity is located in designated critical
habitat (or critical habitat proposed
for such designation), the PCN must
include the name(s) of those
endangered or threatened species (or
species proposed for listing) that
might be affected by the proposed
activity or utilize the designated
critical habitat (or critical habitat
proposed for such designation) that
might be affected by the proposed
activity. For NWP activities that
require pre-construction notification,
Federal permittees must provide
documentation demonstrating
compliance with the Endangered
Species Act;

(8) For non-federal permittees, if the
NWP activity might have the potential
to cause effects to a historic property
listed on, determined to be eligible for
listing on, or potentially eligible for
listing on, the National Register of
Historic Places, the PCN must state
which historic property might have
the potential to be affected by the
proposed activity or include a vicinity
map indicating the location of the
historic property. For NWP activities
that require pre-construction
notification, Federal permittees must
provide documentation
demonstrating compliance with
section 106 of the National Historic
Preservation Act;

(9) For an activity that will occur in a
component of the National Wild and
Scenic River System, or in a river
officially designated by Congress as a
“study river” for possible inclusion in
the system while the river is in an
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official study status, the PCN must
identify the Wild and Scenic River or the
“study river” (see general condition 16);
and

(10) For an NWP activity that requires
permission from, or review by, the
Corps pursuant to 33 U.S.C. 408 because
it will alter or temporarily or
permanently occupy or use a U.S. Army
Corps of Engineers federally authorized
civil works project, the pre-construction
notification must include a statement
confirming that the project proponent
has submitted a written request for
section 408 permission from, or review
by, the Corps office having jurisdiction
over that USACE project.

(c) Form of Pre-Construction
Notification: The nationwide permit pre-
construction notification form (Form
ENG 6082) should be used for NWP
PCNs. A letter containing the required
information may also be used.
Applicants may provide electronic files
of PCNs and supporting materials if the
district engineer has established tools
and procedures for electronic
submittals.

{d) Agency Coordination: (1) The district
engineer will consider any comments
from Federal and state agencies
concerning the proposed activity's
compliance with the terms and
conditions of the NWPs and the need
for mitigation to reduce the activity's
adverse environmental effects so that
they are no more than minimal.

{(2) Agency coordination is required for:
(i) All NWP activities that require pre-
construction notification and result in
the loss of greater than 1/2-acre of
waters of the United States; (ii) NWP 13
activities in excess of 500 linear feet, fills
greater than one cubic yard per running
foot, or involve discharges of dredged or
fill material into special aquatic sites;
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and (iii) NWP 54 activities in excess of
500 linear feet, or that extend into the
waterbody more than 30 feet from the
mean low water line in tidal waters or
the ordinary high water mark in the
Great Lakes.

(3) When agency coordination is
required, the district engineer will
immediately provide (e.g., via email,
facsimile transmission, overnight mail,
or other expeditious manner) a copy
of the complete PCN to the
appropriate Federal or state offices
(FWS, state natural resource or water
quality agency, EPA, and, if
appropriate, the NMFS). With the
exception of NWP 37, these agencies
will have 10 calendar days from the
date the material is transmitted to
notify the district engineer via
telephone, facsimile transmission, or
email that they intend to provide
substantive, site-specific comments.
The comments must explain why the
agency believes the adverse
environmental effects will be more
than minimal. If so contacted by an
agency, the district engineer will wait
an additional 15 calendar days before
making a decision on the pre-
construction notification. The district
engineer will fully consider agency
comments received within the
specified time frame concerning the
proposed activity's compliance with
the terms and conditions of the NWPs,
including the need for mitigation to
ensure that the net adverse
environmental effects of the proposed
activity are no more than minimal. The
district engineer will provide no
response to the resource agency,
except as provided below. The district
engineer will indicate in the
administrative record associated with
each pre-construction notification that
the resource agencies' concerns were

considered. For NWP 37, the
emergency watershed protection and
rehabilitation activity may proceed
immediately in cases where there is
an unacceptable hazard to life or a
significant loss of property or
economic hardship will occur. The
district engineer will consider any
comments received to decide whether
the NWP 37 authorization should be
modified, suspended, or revoked in
accordance with the procedures at 33
CFR 330.5.

(4) In cases of where the prospective
permittee is not a Federal agency, the
district engineer will provide a
response to NMFS within 30 calendar
days of receipt of any Essential Fish
Habitat conservation
recommendations, as required by
section 305(b)(4)(B) of the Magnuson-
Stevens Fishery Conservation and
Management Act.

(5) Applicants are encouraged to
provide the Corps with either
electronic files or multiple copies of
pre-construction notifications to
expedite agency coordination.

D. District Engineer's Decision

1. In reviewing the PCN for the
proposed activity, the district engineer
will determine whether the activity
authorized by the NWP will result in
more than minimal individual or
cumulative adverse environmental
effects or may be contrary to the
public interest. If a project proponent
requests authorization by a specific
NWP, the district engineer should
issue the NWP verification for that
activity if it meets the terms and
conditions of that NWP, unless he or
she determines, after considering
mitigation, that the proposed activity
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will result in more than minimal
individual and cumulative adverse
effects on the aquatic environment and
other aspects of the public interest and
exercises discretionary authority to
require an individual permit for the
proposed activity. For a linear project,
this determination will include an
evaluation of the single and complete
crossings of waters of the United States
that require PCNs to determine whether
they individually satisfy the terms and
conditions of the NWP(s), as well as the
cumulative effects caused by all of the
crossings of waters of the United States
authorized by an NWP. If an applicant
requests a waiver of an applicable limit,
as provided for in NWPs 13, 36, or 54,
the district engineer will only grant the
waiver upon a written determination
that the NWP activity will result in only
minimal individual and cumulative
adverse environmental effects.

2. When making minimal adverse
environmental effects determinations
the district engineer will consider the
direct and indirect effects caused by the
NWP activity. He or she will also
consider the cumulative adverse
environmental effects caused by
activities authorized by an NWP and
whether those cumulative adverse
environmental effects are no more than
minimal. The district engineer will also
consider site specific factors, such as the
environmental setting in the vicinity of
the NWP activity, the type of resource
that will be affected by the NWP
activity, the functions provided by the
aquatic resources that will be affected
by the NWP activity, the degree or
magnitude to which the aquatic
resources perform those functions, the
extent that aquatic resource functions
will be lost as a result of the NWP
activity (e.g., partial or complete loss),
the duration of the adverse effects



(temporary or permanent), the
importance of the aquatic resource
functions to the region (e.g.,
watershed or ecoregion), and
mitigation required by the district
engineer. If an appropriate functional
or condition assessment method is
available and practicable to use, that
assessment method may be used by
the district engineer to assist in the
minimal adverse environmental
effects determination. The district
engineer may add case-specific special
conditions to the NWP authorization
to address site-specific environmental
concerns.

3. If the proposed activity requires a
PCN and will result in a loss of greater
than 1/10-acre of wetlands or 3/100-
acre of stream bed, the prospective
permittee should submit a mitigation
proposal with the PCN. Applicants may
also propose compensatory mitigation
for NWP activities with smaller
impacts, or for impacts to other types
of waters. The district engineer will
consider any proposed compensatory
mitigation or other mitigation
measures the applicant has included in
the proposal in determining whether
the net adverse environmental effects
of the proposed activity are no more
than minimal. The compensatory
mitigation proposal may be either
conceptual or detailed. If the district
engineer determines that the activity
complies with the terms and
conditions of the NWP and that the
adverse environmental effects are no
more than minimal, after considering
mitigation, the district engineer will
notify the permittee and include any
activity-specific conditions in the NWP
verification the district engineer
deems necessary. Conditions for
compensatory mitigation
requirements must comply with the

appropriate provisions at 33 CFR
332.3(k). The district engineer must
approve the final mitigation plan
before the permittee commences
work in waters of the United States,
unless the district engineer
determines that prior approval of the
final mitigation plan is not practicable
or not necessary to ensure timely
completion of the required
compensatory mitigation. If the
prospective permittee elects to
submit a compensatory mitigation
plan with the PCN, the district
engineer will expeditiously review the
proposed compensatory mitigation
plan. The district engineer must
review the proposed compensatory
mitigation plan within 45 calendar
days of receiving a complete PCN and
determine whether the proposed
mitigation would ensure that the NWP
activity results in no more than
minimal adverse environmental
effects. If the net adverse
environmental effects of the NWP
activity (after consideration of the
mitigation proposal) are determined
by the district engineer to be no more
than minimal, the district engineer will
provide a timely written response to
the applicant. The response will state
that the NWP activity can proceed
under the terms and conditions of the
NWP, including any activity-specific
conditions added to the NWP
authorization by the district engineer.

4, If the district engineer determines
that the adverse environmental
effects of the proposed activity are
more than minimal, then the district
engineer will notify the applicant
either: (a) That the activity does not
qualify for authorization under the
NWP and instruct the applicant on the
procedures to seek authorization
under an individual permit; (b) that
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the activity is authorized under the NWP
subject to the applicant's submission of
a mitigation plan that would reduce the
adverse environmental effects so that
they are no more than minimal; or (c}
that the activity is authorized under the
NWP with specific modifications or
conditions. Where the district engineer
determines that mitigation is required
to ensure no more than minimal
adverse environmental effects, the
activity will be authorized within the 45-
day PCN period (unless additional time
is required to comply with general
conditions 18, 20, and/or 31), with
activity-specific conditions that state the
mitigation requirements. The
authorization will include the necessary
conceptual or detailed mitigation plan
or a requirement that the applicant
submit a mitigation plan that would
reduce the adverse environmental
effects so that they are no more than
minimal. When compensatory
mitigation is required, no work in waters
of the United States may occur until the
district engineer has approved a specific
mitigation plan or has determined that
prior approval of a final mitigation plan
is not practicable or not necessary to
ensure timely completion of the
required compensatory mitigation.

E. Further Information

1. District engineers have authority to
determine if an activity complies with
the terms and conditions of an NWP.

2. NWPs do not obviate the need to
obtain other federal, state, or local
permits, approvals, or authorizations
required by law.

3. NWPs do not grant any property
rights or exclusive privileges.

4. NWPs do not authorize any injury to
the property or rights of others.
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5. NWPs do not authorize interference ecological reference may be based on normal or predicted reach of the tide
with any existing or proposed Federal a conceptual model for the aquatic due to the piling up of water against a

project (see general condition 31). habitat type or riparian area type to  coast by strong winds such as those
be restored, enhanced, or established accompanying a hurricane or other
as a result of the proposed NWP 27 intense storm.

F. Definitions activity. An ecological reference takes

Historic Property: Any prehistoric or
historic district, site (including
archaeological site), building, structure,

into account the range of variation of
Best management practices (BMPsk ¢, aquatic habitat type or riparian
Policies, practices, procedures, or area type in the region. i . ue
structures implemented to mitigate or other object included in, or eligible
the adverse environmental effects on Enhancement: The manipulation of  for inclusion in, the National Register of

surface water quality resulting from  the physical, chemical, or biological Historic Places maintained by the

development. BMPs are categorized as characteristics of an aquatic resource  Secretary of the Interior. This term

structural or non-structural. to heighten, intensify, or improve a includes artifacts, records, and remains
specific aquatic resource function(s). thatare related to and located within

Compensatory mitigation: The
restoration (re-establishment or
rehabilitation), establishment
(creation), enhancement, and/or in

Enhancement results in the gain of such properties. The term includes
selected aquatic resource function(s), properties of traditional religious and
but may also lead to a decline in other cultural importance to an Indian tribe or

aquatic resource function(s). Native Hawaiian organization and that
certain circumstances preservation of Enhancement does not result in a gain meet the National Register criteria (36
aquatic resources for the purposes of in aquatic resource area. CFR part 60).
offsetting unavoidable adverse
impacts which remain after all Establishment (creation): The Independent utility: A test to determine
appropriate and practicable avoidance manipulation of the physical, what constitutes a single and complete
and minimization has been achieved. chemical, or biological characteristics non-linear project in the Corps

present to develop an aquatic Regulatory Program. A project is
Comently senviceable; Useable asisr resource that did not previously exist considered to have independent utility if
with some maintenance, but not so at an upland site. Establishment it would be constructed absent the
degraded a‘c_’ to essentially require results in a gain in aquatic resource construction of other projects in the
TELEMBAELIGTs area. project area. Portions of a multi-phase
Biresteflectst Fiicarsthar are gaused High Tide Line: The line of intersection projec th?t slepend unon c.)ther Phases
by the activity and occur atthe same ¢ ¢ |and with the water's surface at of.t.he prejeetlo et h.ave independent
time and place. the maximum height reached by a utility. Phases of a- project that would be

o o constructed even if the other phases

Discharge: The term “discharge” rising tlfje' The high tide line may be were not built can be considered as
means any discharge of dredged or fill determlne(-i, n the.absence of actual separate single and complete projects
material into waters of the United data, by ‘—j‘ line of oil or scum along with independent utility.
States. shore objects, a more or less

continuous deposit of fine shell or Indirect effects: Effects that are caused
Ecological reference: A model used to depyis on the foreshore or berm, by the activity and are later in time or
plan and design an aquatic habitat and gther physical markings or farther removed in distance, but are still
riparian area restoration, characteristics, vegetation lines, tidal reasonably foreseeable.
enhancement, or establishment gages, or other suitable means that .
activity under NWP 27. An ecological  ge|ineate the general height reached Loss of waters of.the United States:
reference may be based on the by vising: ik The lnsencomasses Waters of the United States that are

permanently adversely affected by

structure, functions, and dynamics of spring high tides and other high tides P*. ’ _ /
filling, flooding, excavation, or drainage

an aquatic habitat type or a riparian  {pat occur with periodic frequency but o
area type that currently exists in the  45es not include storm surges in Ibeca ufse of thebrejl_‘”a:ej act:lty. The ;
region where the proposed NWP 27\ hich there is a departure from the RS OF syPan, bek Inglfices theasres

activity is located. Alternatively, an stream bed that are permanently
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adversely affected by filling or
excavation because of the regulated
activity. Permanent adverse effects
include permanent discharges of
dredged or fill material that change an
aquatic area to dry land, increase the
bottom elevation of a waterbody, or
change the use of a waterbody. The
acreage of loss of waters of the United
States is a threshold measurement of
the impact to jurisdictional waters or
wetlands for determining whether a
project may qualify for an NWP; it is
not a net threshold that is calculated
after considering compensatory
mitigation that may be used to offset
losses of aquatic functions and
services. Waters of the United States
temporarily filled, flooded, excavated,
or drained, but restored to pre-
construction contours and elevations
after construction, are not included in
the measurement of loss of waters of
the United States. Impacts resulting
from activities that do notrequire
Department of the Army
authorization, such as activities
eligible for exemptions under section
404(f) of the Clean Water Act, are not
considered when calculating the loss
of waters of the United States.

Navigable waters: Waters subject to
section 10 of the Rivers and Harbors
Act of 1899. These waters are defined
at 33 CFR part 329.

Non-tidal wetland: A non-tidal
wetland is a wetland that is not
subject to the ebb and flow of tidal
waters. Non-tidal wetlands contiguous
to tidal waters are located landward of
the high tide line (i.e., spring high tide
line).

Open water: For purposes of the
NWPs, an open water is any area that
in a year with normal patterns of
precipitation has water flowing or

standing above ground to the extent
that an ordinary high water mark can
be determined. Aquatic vegetation
within the area of flowing or standing
water is either non-emergent, sparse,
or absent. Vegetated shallows are
considered to be open waters.
Examples of “open waters” include
rivers, streams, lakes, and ponds.

Ordinary High Water Mark: The term
ordinary high water mark means that
line on the shore established by the
fluctuations of water and indicated by
physical characteristics such as a clear,
natural line impressed on the bank,
shelving, changes in the character of
soil, destruction of terrestrial
vegetation, the presence of litter and
debris, or other appropriate means
that consider the characteristics of the
surrounding areas.

Perennial stream: A perennial stream
has surface water flowing
continuously year-round during a
typical year.

Practicable: Available and capable of
being done after taking into
consideration cost, existing
technology, and logistics in light of
overall project purposes.

Pre-construction notification: A
request submitted by the project
proponent to the Corps for
confirmation that a particular activity
is authorized by nationwide permit.
The request may be a permit
application, letter, or similar
document that includes information
about the proposed work and its
anticipated environmental effects.
Pre-construction notification may be
required by the terms and conditions
of a nationwide permit, or by regional
conditions. A pre-construction
notification may be voluntarily
submitted in cases where pre-

94

construction notification is not required
and the project proponent wants
confirmation that the activity is
authorized by nationwide permit.

Preservation: The removal of a threat
to, or preventing the decline of, aquatic
resources by an action in or near those
aquatic resources. This term includes
activities commonly associated with the
protection and maintenance of aquatic
resources through the implementation
of appropriate legal and physical
mechanisms. Preservation does not
result in a gain of aquatic resource area
or functions.

Re-establishment: The manipulation of
the physical, chemical, or biological
characteristics of a site with the goal of
returning natural/historic functions to a
former aquatic resource. Re-
establishment results in rebuilding a
former aquatic resource and results in a
gain in aquatic resource area and
functions.

Rehabilitation: The manipulation of the
physical, chemical, or biological
characteristics of a site with the goal of
repairing natural/historic functions to a
degraded aquatic resource.
Rehabilitation results in a gain in aquatic
resource function, but does not result in
a gain in aquatic resource area.

Restoration: The manipulation of the
physical, chemical, or biological
characteristics of a site with the goal of
returning natural/historic functions to a
former or degraded aquatic resource.
For the purpose of tracking net gains in
aquatic resource area, restoration is
divided into two categories: Re-
establishment and rehabilitation.

Riffle and pool complex: Riffle and pool
complexes are special aquatic sites
under the 404(b)(1) Guidelines. Riffle
and pool complexes sometimes
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characterize steep gradient sections of portion of the total linear project

streams. Such stream sections are
recognizable by their hydraulic
characteristics. The rapid movement
of water over a course substrate in
riffles results in a rough flow, a
turbulent surface, and high dissolved
oxygen levels in the water. Pools are
deeper areas associated with riffles. A
slower stream velocity, a streaming
flow, a smooth surface, and a finer
substrate characterize pools.

Riparian areas: Riparian areas are
lands next to streams, lakes, and
estuarine-marine shorelines. Riparian
areas are transitional between
terrestrial and aquatic ecosystems,
through which surface and subsurface
hydrology connects riverine,
lacustrine, estuarine, and marine
waters with their adjacent wetlands,
non-wetland waters, or uplands.
Riparian areas provide a variety of
ecological functions and services and
help improve or maintain local water
quality. (See general condition 23.)

Shellfish seeding: The placement of
shellfish seed and/or suitable
substrate to increase shellfish
production. Shellfish seed consists of
immature individual shellfish or
individual shellfish attached to shells
or shell fragments (i.e., spat on shell).
Suitable substrate may consist of
shellfish shells, shell fragments, or
other appropriate materials placed
into waters for shellfish habitat.

Single and complete linear project: A
linear project is a project constructed
for the purpose of getting people,
goods, or services from a point of
origin to a terminal point, which often
involves multiple crossings of one or
more waterbodies at separate and
distant locations. The term “single and
complete project” is defined as that

proposed or accomplished by one
owner/developer or partnership or
other association of
owners/developers that includes all
crossings of a single water of the
United States (i.e., a single waterbody)
at a specific location. For linear
projects crossing a single or multiple
waterbodies several times at separate
and distant locations, each crossing is
considered a single and complete
project for purposes of NWP
authorization. However, individual
channels in a braided stream or river,
orindividual arms of a large,
irregularly shaped wetland or lake,
etc., are not separate waterbodies,
and crossings of such features cannot
be considered separately.

Single and complete non-linear
project: For non-linear projects, the
term “single and complete project” is
defined at 33 CFR 330.2(i) as the total
project proposed or accomplished by
one owner/developer or partnership
or other association of
owners/developers. A single and
complete non-linear project must
have independent utility (see
definition of “independent utility”).
Single and complete non-linear
projects may not be “piecemealed” to
avoid the limits in an NWP
authorization.

Stormwater management:
Stormwater management is the
mechanism for controlling stormwater
runoff for the purposes of reducing
downstream erosion, water quality
degradation, and flooding and
mitigating the adverse effects of
changes in land use on the aquatic
environment.

Stormwater management facilities:
Stormwater management facilities are
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those facilities, including but not limited
to, stormwater retention and detention
ponds and best management practices,
which retain water for a period of time
to control runoff and/or improve the
quality (i.e., by reducing the
concentration of nutrients, sediments,
hazardous substances and other
pollutants) of stormwater runoff.

Stream bed: The substrate of the
stream channel between the ordinary
high water marks. The substrate may be
bedrock or inorganic particles that range
in size from clay to boulders. Wetlands
contiguous to the stream bed, but
outside of the ordinary high water
marks, are not considered part of the
stream bed.

Stream channelization: The
manipulation of a stream’s course,
condition, capacity, or location that
causes more than minimal interruption
of normal stream processes. A
channelized jurisdictional stream
remains a water of the United States.

Structure: An object that is arranged in
a definite pattern of organization.
Examples of structures include, without
limitation, any pier, boat dock, boat
ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment,
riprap, jetty, artificial island, artificial
reef, permanent mooring structure,
power transmission line, permanently
moored floating vessel, piling, aid to
navigation, or any other manmade
obstacle or obstruction.

Tidal wetland: A tidal wetland is a
jurisdictional wetland that is inundated
by tidal waters. Tidal waters rise and fall
in a predictable and measurable rhythm
or cycle due to the gravitational pulls of
the moon and sun. Tidal waters end
where the rise and fall of the water
surface can no longer be practically
measured in a predictable rhythm due



to masking by other waters, wind, or
other effects. Tidal wetlands are
located channelward of the high tide
line.

Tribal lands: Any lands title to which is
either: (1) Held in trust by the United
States for the benefit of any Indian
tribe or individual; or (2) held by any
Indian tribe or individual subject to
restrictions by the United States
against alienation.

Tribal rights: Those rights legally
accruing to a tribe or tribes by virtue
of inherent sovereign authority,
unextinguished aboriginal title, treaty,
statute, judicial decisions, executive
order or agreement, and that give rise
to legally enforceable remedies.

Vegetated shallows: Vegetated
shallows are special aquatic sites
under the 404(b)(1) Guidelines. They
are areas that are permanently
inundated and under normal
circumstances have rooted aquatic
vegetation, such as seagrasses in
marine and estuarine systems and a
variety of vascular rooted plants in
freshwater systems.

Waterbody: For purposes of the
NWPs, a waterbody is a “water of the
United States.” If a wetland is adjacent
to a waterbody determined to be a
water of the United States, that
waterbody and any adjacent wetlands
are considered together as a single
aquatic unit (see 33 CFR 328.4(c)(2)).

96

FAP ROUTE 793 (US 40/IL 143)
PROJECT NHPP-KA57(594)
SECTION (R-1)RS-5

MADISON COUNTY
CONTRACT NO. 76M79



FAP ROUTE 793 (US 40/IL 143)
PROJECT NHPP-KA57(594)
SECTION (R-1)RS-5

MADISON COUNTY
CONTRACT NO. 76M79

ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. BOX 19276, SPRINGFIELD, |LLINOIS 62794-9276 + (217) 782-3397
JB PRITZKER, GOVERNCR JoHN }, Kim, DIRECTOR

Corrected Copy
QOctober 8, 2021 Corrected Copy Date: JE 7 | 200

U.S. Army Cotps of Engineers, Rock Island
ATTN: Ms. Samantha Chavez, Regulatory Branch
Post Office Box 2004

Clock Tower Building

Rock Island, IL 61204-2004

Re: Federal Register [Docket Number: COE-2020-0002] Proposal to Reissue and Modify
Nationwide Permits, September 15, 2020
CWA §401 Certification/Denial and applicable conditions
Tlinois EPA Log no. C-0210-20

Dear Ms. Chavez:

On September 15, 2020 the Corps of Engineers issued the notice of proposed rulemaking conceming their
determination to reissue and modify the current Nationwide Permits (NWPs) that are set to expire on
March 18, 2022. By letter dated August 19, 2021 your office extended the reasonable period of time to
revise the §401 water quality certification to October 13, 2021 for thirty-two (32) NWPs. The Agency has
made modifications to the certification conditions issued on December 11, 2020. By this final
determination document the IHlinois EPA grants §401 water quality certification for NWPs 3,4, 5,6, 7,
13, 14, 15, 16, 17, 18, 19, 20, 22, 23, 25, 27, 30, 31, 32, 33, 36, 37, 38, 41, 45, 53, and 54 with the special
and/or general conditions specified below. This document also provides the certification conditions for
NWPs 12, 29, 39, 40, 42, 43, 51, 52, 57, and 58 and notice of the Agency determination to deny eight (8)
of the proposed nationwide permits which are provided below with reasons in accordance with 40 CFR
121.7(e)(2).

CWA §401 certification is hereby granted, subject to General Conditions 1 through 12 below, for
the following nationwide permits:

NWP 3 - Maintenance

NWP 4 — Fish and Wildlife Harvesting, Enhancement, and Attraction Device and Activities
NWP 5 — Scientific Measurement Devices

NWP 7 - Qutfall Structures and Associated Intake Structures
NWP 18 — Minor Discharges

NWP 19 — Minor Dredging

NWP 20 — Response Operations for Oil or Hazardous Substances
NWP 22 — Removal of Vessels

NWP 25 — Structural Discharges

NWP 30 — Moist Soil Management for Wildlife

NWP 31 - Maintenance of Existing Flood Cantrol Facilities
NWP 33 — Temporary Construction, Access and Dewatering
NWP 36 — Boat Ramps ‘

NWP 41 — Reshaping Existing Drainage Ditches

NWP 45 — Repair of Uplands Damaged by Discrete Events

2125 §. First Street, Champaign, i 61820 (217) 278-5800 2309 W. Main Street, Suite 116, Marion, |L 62958 [618) 983-7200
200% Malf Street Collinsville, IL62234 (518} 346-5120 412 SW Washington Street, Suite D, Peoria, IL 61602 (305} 571-3022
9511 Harrison Street, Des Plaines, 1L 60016 {847) 294-4000 4302 N. Main Street, Rockford, IL 61103 {815) 987-7760

595 5, State Street, Elgin, IL 60123 {847} 608-3131

PLEASE PrINT ON RECYCLED PAPER
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CWA §401 certification is hereby granted, subject to General Conditions 1 through 12 below and
the Special Conditions which are contained in the referenced attachment for the following
identified nationwide permits:

NWP 6 — Survey Activities. Refer to Special Conditions for NWP 6 in Attachment.

NWP 12 — Qil or Natural Gas Pipeline Activities. Refer to Special Conditions for NWP 12 in Attachment.

NWP 13 — Bank Stabilization. Refer to Special Conditions for NWP 13 in Attachment.

NWP 14 — Lincar Transportation Projects. Refer to Special Conditions for NWP 14 in Attachment,

NWP 15 — U.8. Coast Guard Approved Bridges. Refer to Special Conditions for NWP 15 in Attachment.

NWP 16 — Return Water from Upland Contained Disposal Areas. Refer to Special Conditions for NWP 16 in
Attachment.

NWP 17 — Hvdropower Projects. Refer to Special Conditions for NWP 17 in Attachment.

NWP 23 — Approved Categorical Exclusions. Refer to Special Conditions for NWP 23 in Attachment.

NWP 27 - Aquatic Habitat Restoration, Establishment, and Enhancement Activities. Refer to Special
Conditions for NWP 27 in Attachment.

NWP 29 — Residential Developments. Refer to Special Conditions for NWP 29 in Attachment,

NWP 32 — Completed Enforcement Actions. Refer to Special Conditions for NWP 32 in Attachment.

NWP 37 — Emergency Watershed Protection and Rehabilitation. Refer to Special Conditions for NWP 37 in
Attachment.

NWP 38 — Cleanup of Hazardous and Toxic Waste. Refer to Special Conditions for NWP 38 in Attachment,

NWP 39 — Commercial and Institutional Developments. Refer to Special Conditions for NWP 39 in
Attachment.

NWP 40 — Agricultural Activities. Refer to Special Conditions for NWP 40 in Attachment.

NWP 42 — Recreational Facilities. Refer to Special Conditions for NWEF 42 in Attachment,

NWP 43 — Stormwater Management Facilities. Refer to Special Conditions for NWP 43 in Attachment.

NWP 51 - Land-Based Renewable Energy Generation Facilities. Refer to Special Conditions for NWP 51 in
Attachment.

NWP 52 — Water-Based Renewable Energy Generation Pilot Projects. Refer to Special Conditions for NWP
52 in Attachment.

NWP 53 — Removal of Low-Head Dams. Refer to Special Conditions for NWP 53 in Avnachment,

NWP 54 - Living Shorelines. Refer to Special Conditions for NWF 54 in Attachment.

NWP 57 — Electric Utility Line and Telecommunications Activities. Refer to Special Conditions for NWP 12
in Attachment.

NWP 58 — Utility Line Activities for Water and Other Substances. Refer to Special Conditions for NWP 12
in Attachment.

CWA §401 certification is hereby denied with reasons provided in accordance with 401 CFR 121.7
for the following NWPs:

NWP 21 — Surface Coal Mining Activities. The Illinois EPA has determined that a case-specific review
is warranted for all surface mining activities including carbon extraction because pursuant to
35 I1l. Admin. Code Section 401.102, mining activities are identified as having, when certain
refuse materials are used, the capability to cause or threaten to cause a muisance or render
waters harmful or detrimental to public health and to all legitimate uses including but not
limited to livestock and wildlife uses. The likelihood that contaminants related to coal
extraction, particutarly acid producing minerals in mine refuse, would be found within
overburden and soil stockpiles and therefore present within fill materials warrant & facility
specific antidegradation assessment pursuant to 35 Ill. Admin. Code Section 302.105.
Additionally, Illinois’ Section 401 implementation rules at 35 [1l. Admin. Code Part 395
regarding material testing exemptions specifically exclude material with known sources of
pollution. Therefore, Section 401 certification is denied for this nationwide permit (NWP21).
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NWP 34 — Cranberry Production Activities: The Illinois EPA has determined that the area of impact that
is allowed by an authorization under this nationwide permit exceeds 1/2 acre. 1/2 acre is
determined to be representative of the maximum threshold for minimal degradation of existing
uses of aquatic resources. Consequently, any activity authorized under this nationwide permit
must be subject to a case-specific antidegradation assessment pursuant to 35 I1L. Admin. Code
Section 302.105. Therefore, the Illinois EPA denies 401 certification for NWP 34.

NWP 44 — Mining Activities: The Hlinois EPA has determined that a case-specific review is warranted
for all surface mining activities because pursuant to 35 I1l. Admin. Code Section 401.102,
mining activities are identified as having, when certain refuse materials are used, the capability
to cause or threaten to cause a nuisance or render waters harmful or detrimental to public
health and to all legitimate uses including but not limited to livestock and wildlife uses.
Furthermore, all mining activities are regulated by the Illinois EPA under federal and state
statute because of their potential to cause or threaten to cause water pollution. Therefore, for
the above reasons, the Illinois EPA. denies 401 certification for NWP 44,

NWP 46 — Discharges into Ditches: The Illinois EPA has determined that a case-specific review is
warranted for all discharge activities into ditches because of the nationwide permit exceeds the
1/2 acreage determined to be the maximum threshold for minimal degradation of existing uses
of aquatic resources. Consequently, any activity authorized under this nationwide permit must
be subject to a case-specific antidegradation assessment pursuant to 35 1. Admin. Code
Section 302.105. Therefore, the Illinois EPA denies 401 certification for NWP 46.

NWP 48 — Commercial Shellfish Mariculture Activities: As proposed, the Iilinois EPA believes this
naticnwide permit is inapplicable to waters of the U.S. that are found within the State of
Tlinois. Therefore, the Illinois EPA. denies 401 certification for NWP 48,

NWP 49 —~ Coal Remining Activities: By reference to the certification denial explanation for NWP 21,
the Illinois EPA denies 401 certification for NWP 49,

NWP 50 — Underground Coal Mining: By reference to the certification denial explanation for NWP 21,
the Illinois EPA denies 401 certification for NWP 50.

NWP 59 — Water Reclamation and Reuse Facilities: As proposed in the Federal Register, this proposed
nationwide permit would appear to allow utilization of existing natural waterbodies as
treatment devices. According to 35 Iil. Admin. Code 301.440 such utilization is not
permissible. Therefore, the Illinois EPA denies 401 certification for NWP 59.

401 Certification General Conditions

General Conditions 1 through 12 shall be applicable to all NWPs that are granted 401
certification.

General Condition 1: Waterbodies that Require Individual Certification
Pursuant to 35 Ill. Adm. Code Section 302.135(d)(6), an individual 401 water quality
certification will be required for activities permitted under these Nationwide Permits for
discharges to waters designated by the State of Illinois as waters of particular biological
significance or Outstanding Resource Waters under 35 Tll. Adm. Code 302.105(b).
Biologically Significant Streams (BSS) are cataloged in Illinois DNR’s publication
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“Integrating Multiple Taxa in a Biological Stream Rating System’ and may be identified at:
https://www2.illinois. gov/dnr/conservation/BiologicalStreamratings/Pages/default.aspx.

General Condition 2; Water Quality Impairments
Pursuant to 35 Ill. Adm. Code Sections 302.105(a), 302.105(c)(2)(B), and 395.401(a), an
individual 401 waler quality certification will be required for activities permitted under these
Nationwide Permits that may cause a discharge that, whether temporarily or permanently, may
cause or contribute to additional loading of any pollutant, or deterioration of any water quality
parameter, such as pH or dissolved oxygen, where such pollutant or parameter is also
designated by the State of Illinois as a cause of water quality impairment of the particular
segment of the receiving water body according to the Illinois Environmental Protection
Agency's Section 303(d) list. The most recent Ilinois Integrated Water Quality Report and
Section 303(d) List can be found at hitps://www2.illinois.gov/epa/topics/water-
quality/watershed-management/tmdls/Papes/303d-list.aspx.

General Condition 3: Threatened and Endangered Species
Pursuant to 35 IIl. Admin. Code Section 302.105(£)(1)(F), prior to proceeding with any work
in furtherance of activities permitted under these Nationwide Permits, potential impacts to
State threatened or endangered species and Natural Areas shall be determined in accordance
with applicable consultation procedures established under 17 Ill. Admin Code Part 1075. The
Department of Natural Resources (IDNR) Ecological Compliance Assessment Tool (EcoCAT)
is available to complete consultation at http://dor.illinois.gov/EcoPublic/. If IDNR determines
that adverse impacts to protected natural resources are likely, the applicant shall address those
identified concerns with IDNR through the consultation process. Please contact IDNR, Impact
Assessment Section at 217-785-5500 if you have any questions regarding consultation.

General Condition 4: TMDLs
Pursuant to 35 I1I. Admin. Code Sections 302.105(a), 302.105(c)(2)(B), and 395.401(a),
activities permitted under these Nationwide Permits that may cause a discharge that, whether
temporarily or permanently, may cause or contribute to additional loading of any pollutant, or
deterioration of any water quality parameter, such as pH or dissolved oxygen, where such
pollutant or parameter is addressed by a USEPA approved Total Maximum Daily Load
(TMDL) report for the receiving water body shall develop and implement additional measures
and or procedures which ensure consistency with the load allocations, assumptions and
requirements of the TMDL report. TMDL program information and water listings are
available at https://www2.illinois.gov/epa/topics/water-quality/watershed-management

/tmdls/Pages/reports.aspx.

General Condition 5: Prohibitions
Pursvant to 35 Il Admin. Code Section 395.401(a}, the applicant shall not cause:
a. violation of applicable provisions of the Ilinois Environmental Protection Act;
b. water pollution defined and prohibited by the Tllinois Environmental Protection Act;
¢. violation of applicable water quality standards of the Illinois Pollufion Control Board, Title
35, Subtitle C; Water Pollution Rules and Regulation; or
d. interference with water use practices near public recreation areas or water supply intakes.

General Condition 6: Erosion and Sedimentation Control Measures
Pursuant to the IHlinois Environmental Protection Act Section 39(a)[415 ILCS 5/39{a)] and 33
1. Admin. Code Sections 302.203 and 395.402(b)(2), the applicant shall implement all
necessary sedimentation and erosion control measures consistent with the current edition of
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the “lllinois Urban Manual” found at hitps://illinoisurbanmanual org/. Interim measures to
prevent erosion during constraction shall be taken and may include the installation of
sedimentation basins, silt fencing and temporary mulching. All construction within the
waterway shall be conducted during zero or low flow conditions. All areas affected by
construction shall be seeded and stabilized as soon after construction as possible.

General Condition 7: NPDES Stormwater Construction Permit
Pursuant to the lllinois Envirenmental Protection Act Section 3%{a)[415 ILCS 5/39(a)] and 35
1. Admin. Code Section 395.402(b)(2), the applicant shall be responsible for obtaining an
NPDES Storm Water Permit required by the federal Clean Water Act prior to initiating
construction if the construction activity associated with the project will result in the
disturbance of 1 (one) or more acres, total land area. An NPDES Storm Water Permit may be
applied for at https//www2.illinois. gov/epartopics/forms/water-pernits/storni-
water/Pages/construction.aspx.

General Condition 8: Spill Response Plan
Pursuant to 35 Ill. Admin. Code Sections 395.401, 302.203, and 302.208, the applicant shall
ensure that a spill avoidance and response plan has been developed and implemented for
management of accidental releases of petroleum, oil, and lubricant products to the aquatic
environment during construction and for emergency notification of applicable downstream
water supply operators. Absorbent pads, containment booms and skimmers shall be available
to facilitate the cleanup of petroleum spills. If floating hydrocarbon (oil and gas) products are
observed, the applicant or his designated individual will be responsible for directing that work
be halted so that apprepriate corrective measures are taken in accordance with the plan prior to
resuming work.

General Condition 9; Hvdraulic Machinery
Pursuant to 35 Ill. Admin. Code Sections 302.203, 302.304, and 302.515, all hydraulic

machinery utilized for the permitted activity and used in or immediately adjacent to waters of
the State shall utilize biodegradable or bio-based hydraulic fluids to minimize pollution in the
case of broken or leaking hydraulic equipment.

General Condition 10: Temporary Structures and Work
Pursuant to 35 Ill. Admin. Code Sections 302.203, 395.204, and 395.401(b). temporary work
pads, cofferdams, access roads and other temporary fills are approved provided that such
activities are constructed with clean coarse aggregate or non-erodible non-earthen fill material
that will not cause siltation. Sandbags, pre-fabricated rigid materials, sheet piling, inflatable
bladders and fabric lined basins may be used for temporary facilities. Temporary fills within
streams, creeks or rivers shall utilize adequate bypass measures {i.e. dam and pump, flumes,
culverts, etc.) to minimize sedimentation and erosion and to maintain normal stream flow
during construction.

General Condition 11: Construction Site Dewatering
Pursuant to Illinois Environmental Protection Act Section 39{a)[415 ILCS 5/39(a)} and 35 Ill.
Admin. Code Section 395.402(b)(2), dewatering of a construction site is authorized provided
the dewatering aclivity is limited to the immediate work area within a cofferdam or otherwise
isolated from waters of the State, and the work site is free from sources of contamination
including those of natural origin. Dewatering activities shall incorporate Best Management
Practices in accordance with the current edition of the “Illineis Urban Manual”
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https://illinoisurbanmanual.org/. Practice Standard for Dewatering (no. 813) or as otherwise
appropriate to ensure that return flows from the dewatering activity are free of unnatural
turbidity and floating debris and meet applicable water quality standards. Dewatering or
discharge of flush water from construction of drilled piers or boreholes is not authorized and
must be conducted in accordance with an NPDES permit issued by the Illinois EPA.

General Condition 12: Discharged Material Quality
Pursuant to 35 1ll. Admin. Code Sections 302.203, 302.208, and 395.401(b), any spoil material
excavated, dredged or otherwise produced must not be returned to the water body but must be
deposited in a self-contained area in compliance with all state statutes. Except as specifically
allowed by special condition, any backfilling must be done with clean material that is
predominantly sand or larger size material, with no more than 20% passing a #230 U. S. sieve
and placed in a manner to prevent violation of applicable water quality standards.

401 Certification Special Conditions

Special Conditions including the conditional exclusions of 401 certification coverage that are listed within
the Attachment: “Special Conditions for Illinois EPA 401 Water Quality Certifications of Certain
Nationwide Permits” shall be applicable as stated therein.

Should you have any questions or comments regarding the content of this nationwide certification, please
contact Darren Gove at 217-782-3362.

Sincerely,

!\\
Darin E. LeCrone, P.E.

Manager, Permit Section
Division of Water Pollution Control

DEL:DRG:C-0210-20.docx

Attachment: Special Conditions for Illinois EPA 401 Water Quality Certifications of Certain Nationwide
Permits Regarding Federal Register [Docket Number: COE-2020-0002] Proposal to
Reissue and Modify Nationwide Permits dated September 15, 2020

e Records Unit
CoE, Chicago District
CoE, Louisville District (Indianapolis Office)
CoE, Louisville District (Newburgh Regulatory Office)
CoE, Memphis District
CoF, St. Louis District
IDNR, Bartlett
IDNR, OWR, Chicago
IDNR, OWR, Springfield
USEPA, Region 5
USFWS, Rock Island, Barrington and Marion
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ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 6

Survey Activities

1. Pursuant to 35 Ill. Admin. Code Sections 302.105(c)(2)(B)(iii), 302.203, and 395.401(a), the applicant
for the applicable nationwide permit shall provide adequate planning and supervision during the
project construction period for implementing construction methods, processes and cleanup procedures
necessary to prevent water pollution and control erosion.

2. Pursuant to 35 Ill. Admin. Code Section 395.401(a), material resulting from trench excavation within
surface waters of the State may be temporarily sidecast adjacent to the trench excavation provided
that:

a. Sidecast material is not placed within a creek, stream, river or other flowing water body such
that material dispersion could occur;

b. Sidecast material is not placed within ponds or other water bodies other than wetlands; and

c. Sidecast material is not placed within a wetland for a period longer than twenty (20) calendar
days. Such sidecast material shall either be removed from the site or used as backfill (refer to
Condition 4).

3. Pursuant to 35 Ill. Admin. Code Sections 302.203, 395.205, and 395.401(a), back{ill used within
trenches passing through surface water of the State, except wetland areas, shall be clean coarse
aggregate, gravel or other material which will not cause siltation. Excavated material may be used
only if:

a. Particle size analysis is conducted and demonstrates the material to be at least 80% sand or
larger size material, using a #230 U.S. sieve; or
b. Excavation and backfilling are done under dry conditions.

4. Pursuant to 35 Ill. Admin. Cede Sections 302.105(c)(2)(B)(ii) and 395.401(a), backfill used within
trenches passing through wetland areas shall consist of clean material which will not cause siltation.
Excavated material shall be used to the extent practicable, with the upper six (6) to twelve (12) inches
backfilled with the topsoil obtained during trench excavation.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMITS 12, 57, and 58.
Utility 1.ine Activities, Electric, Water, and OQthers.

1. Pursuant to 35 Ill. Adm. Code Sections 302.105(c)(2)(B), 302.208, and 395.401, a case-specific
(individual) 401 water quality certification from the Illinois EPA will be required for;
a. activities in the following waters:
L. Lake Calumet
ii.  Fox River (including the Fox Chain of Lakes)
iii. Lake Michigan '
iv.  Chicago Sanitary and Ship Canal
v.  Calumet-Sag Channel
vi.  Little Calumet River
vii.  Grand Calumet River
viil. Calumet River
ix.  Pettibone Creek (in Lake County)
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x.  South Branch of the Chicago River (including the South Fork)

xi.  North Branch of the Chicago River (including the East and West Forks and the
Skokie Lagoons)

xii. Chicago River (Main Stem)

xiii. Des Plaines River

xiv. Kankakee River

b. activities in the following waters if material is sidecast into waters of the State or wetlands:
i Saline River (in Hardin County)
ii.  Richland Creek (in St. Clair and Monroe Counties)
iii.  Rock River (in Winnebago County)
iv.  Illinois River upstream of mile 229.6 (Illinois Route 178 bridge)
v.  Illinois River between mile 140.0 and 182.0
vi.  DuPage River (including the East and West Branches)
vii.  Salt Creek (Des Plaines River Watershed)
viil. Waukegan River (including the South Branch)

¢. activities in waters designated as Public and Food Processing Water Supplies with surface
intake facilities within 2000 feet of the proposed discharge unless the discharge is
reasonably considered downstream of the intake. The Illinois EPA’s Division of Public
Water Supply at 217/782-1020 may be contacted for information on these water supplies

2. Section 401 water quality certification is hereby issued for all other waters, with the following
conditions:

a. Pursuant to 35 I1l. Admin. Code Sections 395.401(b) and 302.105(c)(2)(B)(iii), the applicant
for the applicable nationwide permit(s) shall provide adequate planning and supervision
during the project construction period for implementing construction methods, processes and
cleanup procedures necessary to prevent water pollution and contro!l erosion.

b. Pursuant to 35 Ill. Admin. Code Sections 302.105(c)(2)(B)(ii), 302.203, 302.208, 395.203, and
395.401, dredged material resulting from trench excavation within surface waters of the State
may be temporarily sidecast adjacent to the trench excavation provided that:

1. Sidecast material is not placed within a creek, stream, river or other flowing water body
such that material dispersion could occur;

1i. Side cast material is not placed within ponds or other water bodies other than wetlands;
and

iit. Sidecast material is not placed within a wetland for a period longer than twenty (20)
calendar days. Such sidecast material shall either be removed from the site (refer to
Condition 2.e) or used as backfill (refer to Condition 2.d).

c. Pursuant to 35 Ill. Admin. Code Sections 302.105(c)(2)(B)(ii), 302.203, 302.208, 395.203, and
395.401, backfill used within trenches passing through surface water of the State, except
wetland areas, shall be clean course aggregate, gravel or other material which will not cause
siltation, pipe damage during placement, or chemical corrosion in place. Excavated material
may be used only if:

1. Particle size analysis is conducted and demonstrates the material to be at least 80%
sand or larger size material, using a #230 U.S. sieve; or
ii. Excavation and backfilling are done under dry conditions.
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d. Pursuant to 35 TIl. Admin. Code Sections 302.105(c)(2)(B)(if), 302.203, 302.208, 395203, and
395.401, backfill used within trenches passing through wetland areas shall consist of clean
material which will not cause siltation, pipe damage during placement, or chemical corrosion
in place. Excavated material shall be used to the extent practicable, with the upper six (6) to
twelve (12) inches backfilled with the topsoil obtained during trench excavation,

e. Pursuant to 35 Ill. Admin. Code Sections 302.105(c)(2)(B)(ii), 302.203, 302.208, 395.203, and
395.401, all material excavated which is not being used as backfill as stipulated in Condition
2.d and 2.c shall be stored or disposed in self-contained areas with no discharge to waters of
the State. Material shall be disposed of appropriately under the regulations at 35 Il. Adm.
Code Subtitle G.

f. Pursuant to 35 Ill. Admin. Code Sections 395.401(b), 302.203, and 302.208, the use of
directional drilling to install utility pipelines below surface waters of the State is hereby
certified provided that:

i. All pits and other construction necessary for the directional drilling process are located
outside of surface waters of the State;

ii. All drilling fluids shall be adequately contained such that they cannot cause a
discharge to surface waters of the State. Such fluids shall be treated as stipulated in
Condition 2.F; and

iii. Erosion and sediment control is provided in accordance with Conditions 2.B, 2.G, and
2.H.

g. Pursuant to 35 Ill. Admin. Code Sections 302.105(c){2)(B)(ii1), 302.203, and 395.401(b),
permanent access roads shall be constructed of clean coarse aggregate or non-erodible
nonearthen fill material that will not cause siltation. Material excavated or dredged from the
surface water or wetland shall not be used to construct the access road in waters of the state.
The applicant for Nationwide Permit 12 that constructs access roads shall maintain flow in
creeks, streams and rivers by installing culverts, bridges or other such techniques.

h. Pursuant to 35 Ill. Admin. Code Sections 395.401(b) and 302.203, adjacent banks and slopes
disturbed by construction shall be stabilized immediately following construction. The
applicant shall undertake necessary measures and procedures to eliminate stormwater
channelization via the utility route during and after construction. Interim measures to prevent
erosion during construction shall be taken and may include the installation of sedimentation
basins, check dams, straw bales and temporary mulching. All construction within the
waterway shall be conducted during zero or low flow conditions.

i. Pursuant to 35 Ill. Admin. Code Sections 395.401(b} and 302.203, asphalt, bituminous material

and concrete with protruding material such as reinforcing bar or mesh shall not be 1) used for
backfill, 2) placed on shorelines/stream banks, or 3) placed in waters of the State.
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ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 13
Bank Stabilization

1. Pursuant to 35 11, Admin. Cede Sections 395.401(a) and 302.105(c)(2)(B), a case-specific (individunal)
401 water quality certification from the Illinois EPA will be required for bank stabilization activities
that will exceed 1000 linear feet.

2. Pursuant to 35 Ill. Admin. Code Sections 302.203 and 395.401(b), asphalt, bituminous material and
concrete with protruding material such as reinforcing bars or mesh shall not be:
a. used for backfill;
b. placed on shorelines/streambanks; or
c. placed in waters of the State.

3. Pursuant to 35 Ill. Admin. Code Sections 302.203, 302.208, and 395.401(b), the applicant shall
consider installing bioengineering practices in lieu of structural practices of bank stabilization to
minimize impacts to the lake, pond, river or stream and enhance aquatic habitat. The applicant shall
document the selection process for the bank stabilization technique(s) and the basis for the selection of
the bank stabilization practices. Bioengineering techniques may include, but are not limited to:

a. adequately sized riprap or A-Jack structures keyed into the toe of the slope with native
plantings on the banks above;

b. vegetated geogrids;

c. coconut fiber (coir) logs;

d. live, woody vegetative cuttings, fascines or stumps;

e. brush layering; and

f. soil lifts.

TLLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 14
Linear Transportation Projects

1. Pursnant to 35 Ill. Admin. Code Sections 395.401(a), 302.105(a), and 302.105(c)(2)(B}, a case-
specific (individual) 401 water quality certification from the Illinois EPA will be required for linear
transportation activities that cause loss of greater than 500 linear feet of stream channel, as measured
along the stream corridor.

2. Pursuant to 35 IIl. Admin. Code Sections 395.401(a), 302.105(a), and 302.105(c)(2)(B), a case-
specific (individual) 401 water quality certification from the Tllinois EPA will be reguired for linear
transportation activities covered by this nationwide permit that include the temporary or permanent

placement of steel or other painted structures within the waterbody as result of demolition work of
previous struclures.

3. Pursuant to 35 Ilf. Admin. Code Sections 395.401(a), 302.105(a), and 302.105(c)(2)(B), a case-
specific (individual) 401 waler qualily certification from the Illinois EPA will be required for new or
expanded roadways that affect waterways which are designated by the State of Tllinois as having water
quality impairments caused by chloride. The most recent Illinois Integrated Water Quality Report and
Section 303(d) List can be found at hiips:/www2.illinols. gov/epa/iopics/waler-quality/watershed-
management/timdls/Pages/303d-list.aspx
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4. Pursuant to 35 Ill. Admin. Code Sections 302.203 and 395.401(b), any relocated stream channel
authorized under this nationwide permit shall be constructed under dry condilions and allowed to fully
stabilize prior to the diversion of flow to prevent erosion and sedimentation.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 15
U.S. Coast Guard Approved Bridges

1. Pursuant fo 35 11l. Admin. Code Sections 395.401(a), 302.105(a), and 302.105(c}2)(B), a case-
specific (individual) 401 water quality certification from the lllinois EPA shall be required for linear
transportation activities covered by this nationwide permit that include the temporary or permanent
placement of demolished structural or decking materials within the waterbody as result of demolition
work of previous structures.

2. Pursuant to 35 Ill. Admin. Code Scctions 395.401(a), 302.105(a), and 302.105(c)}(2)(B), a case-
specific (individual) 401 water quality certification from the llinois EPA shall be required for new
bridges (not replacing another) that affect waterways which are designated by the State of Illinois as
having water quality impairments caused by chloride. The most recent Illinois Integrated Water
Quality Report and Section 303(d) List can be found at https//www2.illinois goviepa/topics/water-
quality/watershed-management/tmdls/Pages/303d-list.aspx.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 16

Return Water from Upland Contained Disposal Areas

1. Pursuant to 35 1. Adm. Code Sections 302.105(c)(2)(B), 302.208, and 395.401, a case-specific
(individual) 401 water quality certification from the Illinois EPA will be required for:

a. return water discharge resulting from dredging activities in the following waters:

i Lake Calumet

ii.  Fox River (including the Fox Chain of Lakes)

iii.  Lake Michigan

iv.  Chicago Sanitary and Ship Canal

V. Calumet-Sag Channel

vi.  Little Calumet River

vii. Grand Calumet River

viii. Calumet River

ix.  Pettibone Creek (in Lake County)

%, South Branch of the Chicago River (including the South Fork)

xi.  North Branch of the Chicago River (including the East and West Forks and the
Skokie Lagoons)

xii. Chicago River (Main Stem}

xiii. Des Plaines River

xiv. Kankakee River

xv. Saline River (in Hardin County)

xvi. Richland Creek (in 8. Clair and Monroe Counties)
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xvii. Rock River (in Winncbago County)

xviii. [llinois River upstream of mile 229.6 (Illinois Route 178 bridge)
xix. Illinois River between mile 140.0 and 182.0

xx. DuPage River (including the East and West Branches)

xxi. Salt Creek (Des Plaines River Watershed)

xxii. Waukegan River (including the South Branch)

xxiii. any waters designated as

b. return water discharge, resulting from dredging activities, in waters designated as Public and
Food Processing Water Supplies with surface intake facilities within 2000 feet of the
proposed discharge unless the discharge is reasonably considered downstream of the intake,
The Illinois EPA’s Division of Public Water Supply at 217/782-1020 may be contacted for
information on these water supplies.

c. disposal areas or return water discharges that are located within a designated Environmental
Justice (EJ) area of concern. An EJ mapping tool is available at https://illinois-
epanaps.arcgis.com/apps/webappviewer/index.himl?id={1 54845da68a4a3837
¢d3b830b0233¢.

d. dredging activities that would result in upland placement of more than 125,000 cubic yards of
material or would produce effluent discharge on a recurring basis for a period lasting more
than 5 years, including periods covered under a previous Department of the Army
authorization.

e. hydraulic dredging activities if the total quantity of dredged material per dredge event would
exceed 500 cubic yards and the receiving water:
i is listed on the Agency’s 303(d) List, or

ii. has a USEPA approved Total Maximum Daily Load (TMDL) is in effect, or

iii. is designated pursuant to Section 302.206(d) Stream Segments for Enhanced
Dissolved Oxygen Protection.

Information on 303(d) List and TMDLSs can be found at hitps.//www2.illinois.gov/
epaftopics/water-quality/watershed-management/tmdls/Pages/default.aspx and
Information on Stream Segments for Enhanced Dissolved Oxygen Protection may be
found at littps://peb.illinois.gov/documents/dsweb/Get/Document-33354/. You may also
utilize Resource Management Mapping Service to graphically identify impaired waters at
https:// www.rmms.illinois.edw/.

2. Section 401 water quality certification is otherwise hereby issued pursuant to the lllinois
Environmental Protection Act Section 12(a) [415 ILCS 5/12(a)] and 35 Tll. Admin. Code Section
395.402(b)(2), except that applicants shall apply for and obtain a water pollution control permit for
construction and operation of the upland contained disposal area as provided by 35 Ill. Admin. Code
Subtitle C Part 309 Subpart B, prior to dredging activities.
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ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 17
Hydropower Projects

1. Pursuant to 35 Hl. Admin. Code Sections 395.401(b), an individual Section 401 water quality
certification will be required for any project that is not previcusly approved by a Section 401 water
quality certification issued by the Illinois EPA for a Federal Energy Regulatory Commission license or
permit.

TLLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 23
Approved Categorical Exclusions

1. Pursuant to 35 Ill. Admin. Code Sections 395.401(a), 202.105(2), and 302.105(c)(2)(B), case-specific
(individual) 401 water quality certification from the Tllinois EPA will be required for activities coverad
by this nationwide permit that will cause the loss of aquatic resources which exceed the lessor of 4
acres or 300 linear feet of stream channel as measured along the stream corridor.

2. Pursuant to 35 Ill. Admin. Code Sections 395.401(a), 302.105(a), and 302.105{c)(2)}(B), case-specific
(individual) 401 water quality certification from the Illinois EPA will be required for linear
transportation activities covered by this nationwide permit which includes the temporary or permanent
placement of painted steel or other painted structures within the waterbody as a result of related
demolition work.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 27
Aquatic Habitat Restoration, Establishment, and Enhancement Activities

1. Pursuant to the [llinois Environmental Protection Act Section 12{a)[415 ILCS 5/12(a)] and 35 IlL.
Admin. Code Sections 395.401(a) and 395.401(b)(2), all activities conducted under this natidnwide
permit shall be in accordance with the provisions of 35 Ill. Adm. Code 405,108, Work in reclaimed
surface coal mine areas are required to obtain prior authorization from the Illinois EPA for any
activities that result in the use of acid-producing mine refuse.

2. Pursuant to 35 Ill. Admin. Code Sections 302.105(c)(2)(B), 302.208, and 395.401(a), a case-specific
(individual) 401 water quality certification from the Illincis EPA will be required for the relocation of
waters of the State.

3. Pursuant to 35 I. Admin. Code Sections 302.105(c)(2)(B), 302.203, and 395.401(a), any backfilled
materials used within artificial channels shall be clean coarse aggregate, gravel or other material which
will not cause siltation and placed in a manner to prevent violation of applicable water quality
standards.
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ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 29

Residential Developments

. Pursuant to 35 Ill. Admin. Code Sections 395.401(a), 302.105(a), and 302.105(c)(2)(B), case-specific
(individual) 401 water quality certification from the Illinois EPA will be required for development
activities covered by this nationwide permit that cause loss of greater than 300 linear feet of stream
channel, as measured along the stream corridor.

Pursuant to 35 Tll. Admin. Code Sections 302.203 and 395.401(b), any relocated stream channel
authorized under this nationwide permit shall be constructed under dry conditions and allowed to fully
stabilize prior to the diversion of {flow to prevent erosion and sedimentation.

. Pursuant to 35 Ill. Admin. Code Section 395.402(b)(2), the applicant is advised that the following
permit(s) must be obtained from the Illinois EFA; The applicant must obtain permits fo construct
sanitary sewers, water mains, and related facilities prior to construction.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 32

Completed Enforcement Actions

. Pursuant to 35 I1l. Admin. Code Sections 395.401(a) and 302.105(c)(2)(B), case-specific (individual)
401 water quality certification from the Illinois EPA will be required for activities covered by this
nationwide permit that involve carbon recovery {coal mining or coal remining) or materials that may
be considered “acid-producing material”.

. Pursuant to 35 Ill. Admin. Code Sections 395.401(a) and 302.105(c)(2)(B), case-specific (individual)
401 water quality certification from the Illinois EPA will be required for activities covered by this
nationwide permit that include proposed (yet to be undertaken) loss of aquatic resources which exceed

the lessor of ¥ acres or 300 linear feet of stream channel as measured along the stream corridor.
#

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 37
Emergency Watershed Protection and Rehabilitation

. Pursuant to 35 lll. Admin. Code Sections 395.401(a}, 302.105(a), and 302.105(c)(2)(B), case-specific
(individual) 401 water quality certification from the Illinois EPA will be required for activities covered
by this nationwide permit that will cause the loss of aquatic resources which exceed the lessor of ¥4
acres or 300 linear feet of stream channel as measured along the stream corridor.
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ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 38

Cleanup of Hazardous and Toxic Waste

. Pursuant to 35 Ill. Admin. Code Section 395.401 (b}, a case-specific (individual} Section 401 water
quality certification will be required for activities covered by this nationwide permit that do not require
or will not receive authorization or approval from the Illinois EPA, Bureau of Land (BOL).

. Pursuant to 35 Il Admin. Code Section 395.401(b), the applicant shall notify the Illinois EPA, Bureau
of Water, Permit Section, of the specific activity. This notification shall include information
concerning the orders and approvals that have been or will be obtained from the BOL, for all cleanup
activities under BOL jurisdiction or for which authorization or approval is sought from BOL for no
further remedial action.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONPITIONS FOR NATIONWIDE PERMIT 39

Commercial and Institutional Developments

. Pursuant to 35 Ill. Admin. Code Sections 395.401(a), 302.105(a), and 302.105(¢)(2)(B), case-specific
(individual) 401 water quality certification from the Illinois EPA will be required for development
activities covered by this nationwide permit that cause loss of greater than 300 linear feet of stream
channel, as measured along the stream corridor.

. Pursuant to 35 11, Admin. Code Section 395.402(b)(2), the applicant is advised that the following
permit(s) must be obtained from the Ilinois EPA: The applicant must obtain permits to construct
sanitary sewers, water mains, water treatment plants, wastewater treatment plants and related facilities
prior to construction.

. Pursuant to 35 Il Admin. Code Sections 302.203 and 395.401(b), any relocated stream channel
authorized under this nationwide permit shall be constructed under dry conditions and allowed to fully
stabilize prior to the diversion of flow to prevent erosion and sedimentation.

. Pursuant to 35 Ill. Admin. Code Sections 302.105(c}2)B)(ii), 302.203, and 395.401(b), for
construction of oil and gas wells, the impacted waters of the State shall be restored to pre~construction
conditions within six months after construction is started. For purposes of this condition, restoration
includes stabilization and seeding or planting of vegetation on the disturbed areas that were vegetated
prior to construction.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 40
" Agriculiural Aetivities ’

. Pursvant to 35 IIl. Admin. Code Sections 395.401(a), 302.105(a) and 302.105(c}2){B), case-specific
(individual) 401 water quality certification from the Ilinois EPA will be required for activities covered
by this nationwide permit that cause loss of greater than 300 linear feet of stream channel, as measured
along the stream corridor.
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. Pursuant to 35 Ill. Admin. Code Sections 302.203 and 395.401(b), any relocated stream channel
authorized under this nationwide permit shall be consfructed under dry conditions and allowed to fully
stabilize prior to the diversion of flow to prevent erosion and sedimentation.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 42
Recreational Facilities

. Pursuant to 35 I1l. Admin. Code Sections 393.401(a}, 302.105(a) and 302.105(c)(2)(B), case~specific
(individual) 401 water quality certification from the Illinois EPA will be required for development
activities covered by this nationwide permit that cause loss of greater than 300 linear feet of stream
channel, as measured along the stream corridor.

Pursuant to 35 Tll. Admin. Code Sections 302.203 and 395 401(h), any relocated stream chammel
authorized under this nationwide permit shall be constructed under dry conditions and allowed to fully
stabilize prior to the diversion of flow fo prevent erosion and sedimentation.

. Pursuant to 35 Ill. Admin. Code Section 395.402(b)(2), the applicant is advised that the following
permit(s) must be obtained from the Tllinois EPA: The applicant must obtain permits to construct
sanitary sewers, watcr mains, and related facilities prior to construction.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 43
Stormwater Management Facilities

. Pursuant to 35 IIl. Admin. Code Sections 302.203 and 395.401(b), the Agency hereby issues Section
401 water quality certification of Nationwide Permit 43 exclusively for the construction and
maintenance of pollutant reduction green infrastructure features designed to reduce inputs of
sediments, nutrients, and other pollutants into waters to meet reduction targets established under Total
Daily Maximum Loads set under the Clean Water Act. All other activities anthorized under this
Nationwide Permit are denied Section 401 water quality certification. For purposes of this water
quality certification green infrastructure means wet weather management approaches and technologies
that utilize, enhance or mimic the natural hydrelogic cycle processes of infiltration, evapotranspiration
and reuse. Green infrastructure approaches currently in use include green roofs, trees and tree boxes,
rain gardens, vegetated swales, pocket wetlands, infiltration planters, porous and permeable
pavements, porous piping systeins, dry wells, vegetated median strips, reforestation/revegetation, rain
barrels and cisterns and protection and enhancement of riparian buffers and floodplains. Material
excavated, dredged or produced from the maintenance of green infrastructure features shall not be
discharged fo waters of the State.

. Pursuant to 35 I1l. Admin. Code Sections 395.401(a), 302.105(a) and 302.105(c)(2)(B), case-specific
(individual) 401 water quality certification frem the Illinois EPA will be required for development
activities covered by this nationwide permit that cause loss of greater than 300 linear feet of stream
channel, as measured along the stream cotridor.
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Pursuaat to 35 Ill. Admin. Code Sections 302.203 and 395.401(b), any relocated stream channel
authorized under this nationwide permit shall be constructed under dry conditions and allowed to fully
stabilize prior to the diversion of flow to prevent erosion and sedimentation.

. Pursuant to 35 Il Admin. Code Section 395.402(b)(2), the applicant is advised that the following
permit(s) must be obtained from the Illinois EPA: The applicant must obtain permits to construct
sanitary sewers, water mains, and related facilities prior to construction.

ILLINOIS EPA WATER QUALITY CERTIFICATION
REGIONAL CONDITIONS FOR NATIONWIDE PERMIT 51

Land-Based Renewable Energy Generation Facilities

. Pursuant to 35 Il Admin. Code Sections 395.401(a), 302.105(a) and 302.105(c)(2)(B), case-specific
(individual) 401 water quality certification from the Hlinois EPA will be required for activities covered
by this nationwide permit that cause loss of greater than 300 linear feet of stream channel, as measured
along the stream corridor.

. Pursuant to 35 Ill. Admin. Code Sections 302.203 and 395.401(b), any relocated stream channel
authorized under this nationwide permit shall be constructed under dry conditions and allowed to fully
stabilize prior to the diversion of flow to prevent erosion and sedimentation.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 52
Water-Based Renewable Energy Generation Pilot Projects

. Pursuant to 35 IIl. Admin. Code Sections 395.401(2), 302.105(a) and 302.105(c)(2}(B), case-specific
(individualy 401 water quality certification from the Illinois EPA will be required for activities covered
by this nationwide permit that cause loss of greater than 300 linear feet of stream channel, as measured
along the stream corridor.

. Pursuant to 35 1l Admin. Code Section 395.401(b), an individua! Section 401 water quality
certification will be required for any hydrokinetic project that is not previously approved by a Section
401 water quality certification issued by the Hlinois EPA for a Federal Energy Regulatory Commission
license or permit.

ILLINOIS EPA WATER QUALITY CERTIFICATION
REGIONAL CONDITIONS FOR NATIONWIDE PERMIT 53

Removal of Low-Head Dams

. Pursuant to 35 Ill. Admin. Code Sections 302.203, 395.205 and 395.401(b), the applicant shall
implement the following Best Management Practices and Material Testing:
a. Sediments and river bottom material are excavated and removed to upland areas to minimize
sediment transport downstream, minimize downcutting and protect water quality; or
b. measures shall be implemented to minimize sediment transport downstream; or
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c. the sediments and river bottom materials that will be transported downstream are determined
to have less than 20 percent passing a #230 U.S. Sieve based on representative sampling and
analysis of the sediments and river bottom materials; or

d. a combination of the above practices to protect water quality; and

e. sediments and river bottom materials shall not be pollutional if released to downstream waters,

2. Pursuant to 35 IIl. Admin. Code Sections 302.105(¢)(2)(B)(ii), 302.203, and 395.401(b), Best
Management Practices shall be implemented to minimize sediment transport downstream, minimize
downcutting of sediment and river bottom materials and protect water quality.

3. Pursuant to 35 Il Admin. Code Section 395.401(a), the applicant shall notify downstream surface
water supplies of the proposed dam removal. The applicant shall implement practices to prevent
interference with Public and Food Processing Water Supply intakes. The Illinois EPA’s Division of
Public Water Supply may be contacted at 217/782-1020 for information on the Public and Food
Processing Water Supplies.

4. Pursuant to 35 Ill. Admin. Code Sections 302.203, 395.401(b) and 395.402(b)(2), any spoil material
excavated, dredged or otherwise produced during dam removal activities must not be returned to the
waterway but must be deposited in a self-contained area in compliance with all state statutes,
regulations and permit requirements with no discharge to waters of the State unless a permit has been
issued by this Agency.

ILLINOIS EPA WATER QUALITY CERTIFICATION
SPECIAL CONDITIONS FOR NATIONWIDE PERMIT 54

Living Shorelines

1. Pursuant to 35 IIl. Admin. Code Section 395.401(a), an individual Section 401 water quality
certification shall be required for any project that exceeds 1000 feet as measured along the bank or
when the District Engineer waives the limitation of 30 feet as measured from the mean high water line.
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US Army Corps

of Engineers © lllinois Regional Conditions 2021 Nationwide Permits

1) For NWP 12, 57, and 58: pre-construction notification is required in accordance with
General Condition 32 for the following activities; (a) activities that involve mechanized
land clearing in a forested wetland for the utility line right-of-way; (b) utility lines placed
within, and parallel to or along a jurisdictional stream bed.

2) For Nationwide Permit 14, all proposed projects that result in the loss of greater than
300 linear feet of streambed located within Waters of the U.S,, requires a Pre-
Construction Notice in accordance with General Condition No. 32.

3) Any bank stabilization activity involving a method that protrudes from the bank contours,

such as jetties, stream barbs, and/or weirs, will require a pre-construction notification in
accordance with General Condition 32.
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lllinois Department of Transportation

Office of Highways Project Implementation / Region 5 / District 8
1102 Eastport Plaza Drive / Collinsville, llinois 62234-6198

July 7, 2022
ADVERTISEMENT DATE: October 14, 2022
RESPONSE DATE: September 6, 2022
County: Madison CONTACT PERSON(S):
goutt.e: Fé\; 17)?_\133 . Philip Coppernoll 618-346-3181
ection: (R- - ili illinoi
Coniratl 65 philip.coppernoll@illinois.gov

Mr. Jeffrey Wells
Department of the Army
Corps of Engineers 1222
Spruce Street

St. Louis, MO 63103-2833

Dear Mr. Wells:

Enclosed are the permit drawings and application for the Department of the
Army for activities in waterways as required under Section 404 of Public Law
92-500. Also enclosed is a copy of the Cultural Resources Clearance, Natural
Resource Clearance, and Environment Survey Request. Based on an
inspection of the project location, 408 permitting was not anticipated, but
additional information in support of a 408 permit can be provided if needed.

This project consists of the removal of a failed concrete end section, the
construction of a cast-in-place concrete extension and a concrete end section,
earthwork and riprap placement and other incidental work necessary to
complete the project for the structure that carries US 40 over a Tributary of
Sugar Creek in Highland, IL. The existing box culvert and proposed culvert
extension are a single barrel 12’x7’ concrete box culvert. The existing box
culvert is approximately 107 ft long and will be extended by about & ft to the
downstream (southeast) end.

Work incidental to the culvert replacement includes placement of 71 sq yds of
Stene Riprap, Class A5, and 71 sq yds of Filter Fabric, 23.4 cu yd of Concrete
Box Culverts, 9.2 cu yd of Concrete Removal, 5080 |bs of Reinforcement Bars,
480 Ibs of Reinforcement Bars, Epoxy Coated, and 28 cu yds of Channel
Excavation, 77 cu yd of Structure Excavation, and 26 cu yds of Furnished
Excavation. Erosion Control Blanket and Aggregate Ditch Checks will be used
to control stormwater runoff and stabilize the soil slopes.
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Mr. Jeffrey Wells
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The riprap will extend in the channel bottom and slopes of the stream for 22 ft
downstream from the existing culvert opening. The adjacent land use is mixed
agricultural, commercial, and residential. No trees will be removed to complete
the work.

The lllinois Department of Transportation hereby requests determination of
permit type and subsequent review and issuance of said permit. Please
include IDOT in any correspondence pertaining to your determination so that
we can ensure |IEPA has what they need to review the permit if a Nationwide
permit is not applicable.

Sincerely,

Lo D

Kirk H. Brown, P.E.
Region 5 Engineer

Attachments

Joint Application
Clearances
Plan Sheets
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JOINT APPLICATION FORM FOR ILLINOIS

ITEMS 1 AND 2 FOR AGENCY USE

1. Application Number

2. Date Received

3. and 4. (SEE SPECIAL INSTRUCTIONS) NAME,

MAILING ADDRESS AND TELEPHONE NUMBE

RS

Ja. Applicant's Name

Kirk Brown, PE

Region 5 Engineer

llinois Department of Transportation
Disfrict 8

1102 Eastport Plaza Drive
Collinsville, IL 62234-6198

3b. Co-Applicant/Property Owner Name
(if needed or if different from applicant)

4. Authorized Agent (an agent is not required)

Philip Coppernoll, PE

{llinois Department of Transportation
District 8

1102 Eastport Plaza Drive
Collinsville, IL 62234-6198

philip.coppernoli@illinois.gov

Applicant’s Phone Nos. w/area
code Business: 618-346-3100
Residence:

Cell:

Fax:

Applicant's Phone Nos. w/area code
Business:

Residence:

Cell:

Fax:

Agenft's Phone Nos. w/area

code Business: 618-346-3181

Residence:
Cell:
Fax: 618-346-3203

STATEMENT OF AUTHORIZATION

| hereby authorize,

Philip Coppernoll
upon request, supplemental information in support of this permit application.

to act in my behalf as my agent in the processing of this application and to furnish,

‘ 720LL-

Applicant's Signature

’l!“‘[i

Date

5. ADJOINING PROPERTY OWNERS (Upstream and Downstream of the water body and within Visual Reach of Project)

Name

a.

b
c.
d

Mailing Address

Phone No. w/area code

6. PROJECT TITLE:

US 40 over Unnamed Tributary to Sugar Creek - culvert extension

7. PROJECT LOCATION

Municipality Name

Highland, IL
Project Start Project End  Culvert Extension | UTMs 168
LATITURE: 38.716194 38.748673 38,747974 Floleat St Frop End fdivert Extentlon
Northing: 4288999.85 N 4292296.35 N 4292227.95N
LONGITUDE:  -89.797964 -89.679415 -89.682652
Easting: 256733.22E 26714767 E 266864.19 E
STREET, ROAD, OR OTHER DESCRIPTIVE LOCATION LEGAL QUARTER SECTION TOWNSHIP NO. | RANGE
US40 DESCRIPT - 5 N -
[] IN OR [X] NEAR CITY OF TOWN (check appropriate box) WATERWAY RIVER MILE

Unnamed Tributary to Sugar Creek

Hiahland, IL
COUNTY STATE ZIP CODE
Madison L 62248

(if applicable)

Revised 2011
[J Corps of Engineers

[] IL Dept of Natural Resources

[ IL Environmental Protection
Agency
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PROJECT NHPP-KA57(594)
SECTION (R-1)RS-5

MADISON COUNTY
CONTRACT NO. 76M79

8. PROJECT DESCRIPTION (Include all features)
This project consists of the removal of a failed concrete end section, the construction of a cast-in-place concrete extension and a concrete end section, earthwork and riprap placement and other
incidental work necessary to complete the project far the structure that canies US 40 over a Tributary of Sugar Cresk in Highland, IL. The existing box culvert and proposed culvert extension are a single

barrel 12'x7” concrete hox culvert. The existing box culvert is approximately 107 ft and will be extended by & ft to the downstream (souheast) end.

Work incidental o the culvert replacement includes placement of 46 sq yd of Riprap. Class A5 and Filter Fabric, 5080 Ibs of Reinforcement Bars, 460 Ibs of Reinforcement Bars, Epoxy Coated, 20 cu yd
of Concrete Box Culverts, and 9.2 cu yd of Concrete Remaval. Minor Structure Excavation and Channel Excavation will oceur to remove and extend the box culvert.

The adjacent land use is mixed agricultural, commercial, and residential. Mo trees will be removed to complete the work.

9. PURPOSE AND NEED OF PROJECT:
The project's purpese is to replace a structurally deficient end section and to provide a stable slope:

COMPLETE THE FOLLOWING FOUR BLOCKS IF DREDGED AND/OR FILL MATERIAL 1S TO BE DISCHARGED

10. REASON(S) FOR DISCHARGE:

None anticipated

11. TYPE(S) OF MATERIAL BEING DISCHARGED AND THE AMOUNT OF EACH TYPE IN CUBIC YARDS FOR WATERWAYS:

TYPE
None anticipated

AMOUNT IN CUBIC YARDS:

12. SURFACE AREA IN ACRES OF WETLANDS OR OTHER WATERS FILLED (See Instructions)
None anticipated

13. DESCRIPTION OF AVOIDANCE, MINIMIZATION AND COMPENSATION (See instructions)
Not applicable

14. Date activity is proposed to commence Date activity is expected to be completed
March of 2023 Qctober of 2023
15. Is any portion of the activity for which autherization is Yes | [] | No NOTE: If answer is “YES” give reasons in the Project
sought now complete? Description and Remarks section.
Month and Year the activity was Indicate the existing work on drawings.

completed

16. List all approvals or certification and denials received from other Federal, interstate, state, or local agencies for structures, construction, discharges or
other activities described in this application.

Issuing Agency Type of Approval Identification No Date of Application Date of Approval Date of Denial
17. CONSENT TO ENTER PROPERTY LISTED IN PART 7 ABOVE IS HEREBY GRANTED. | |Yes| No

18. APPLICATION VERIFICATION (SEE SPECIAL INSTRUCTIONS)
Application is hereby made for the activities described herein. | certify that | am familiar with the information contained in the application, and that to the
best of my knowledge and belief, such information is true, complete, and accurate. | further certify that | possess the authority to undertake the proposed

activities.
% M 07-07-22

Signature of Agplicant or Authorized Agent Date

Signature of Applicant or Authorized Agent Date

Signature of Applicant or Authorized Agent Date
Corps of Engineers [ IL Dept of Natural Resources O IL Environmental Protection J Applicant's Copy
Revised 2011 Agency

SEE INSTRUCTIONS FOR ADDRESS
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LOCATION MAP

jBegm Project
7 ot

Revised 2011
[J Corps of Engineers [ IL Dept of Natural Resources [ IL Environmental Protection [J Applicant's Copy
Agency
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PLAN VIEW
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Structure Replacement Plan FOR AGENCY USE ONLY
(additional plan details
attached at end of submittal)
Revised 2011
O corps of Engineers O IL Dept of Natural Resources O IL Environmental Protection O Applicant's Copy

Agency
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llinois Department of Transportation
Memorandum

To: Kirk Brown Attn: Tiffany Brase
From: Jack A. Elston By: James R. Curtis
Subject: Risk Managed Project
Date: June 24, 2022 Vack A. Elstor.
Refer to:
IDOT Job No.: D-98-006-020 RMP No.: 1623
District: 8 BDE Sequence No.: 24192
County: Madison Contract No.: 76M79
Municipality: Highland Requesting Agency: DOH
Route: FAP 793 Section No.: (R-1)RS-5
Marked: US 40/IL 143 ISGS PESA No.: 4209
Street: US 40/IL 143 Anticipated Letting Date: Nov. 18, 2022

From To/At: US 40/IL 143from 0.2 IDOT Project Manager: Douglas Liniger
miles E of IL 4to 0.1 mil E of IL 143

We have reviewed your preliminary site assessment (PSI) work order tasking
dated May 26, 2022 or the above referenced project and it is our opinion, in
consultation with the Chief Counsel’s Office, that we have exercised due diligence.
This project is now in compliance with Departmental Policy D&E-11 dated January
12, 2022. Although sites 4209-3 (Sewer Creek) and 4209-10 (Steve Schmitt
Chevrolet Buick, GMS) were listed as a site containing recognized environmental
conditions (RECs), it is our opinion that the RECs identified will not affect the
proposed project.

If you have any gquestions or comments, please contact Jim Curtis at 217/558-
4653.

SES:del

cc: Central Land Acquisition
District Land Acquisition
District Utilities Coordinator

O\CODEENVAGENW/PDOCSY Environment SectiomGeo & Waste Unit\Districts\Distre\RMP\1623\RMP 1623 4209 Final Mem o Clear.docx
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lllinois Department of Transportation

Memorandum
To: Keith Roberts Attn: Jennifer Hunt
From: Jack Elston By: Brad Koldehoff

Subject:  Cultural Resources - No Historic Properties Affected Clearance
Date: January 7, 2022

Madison County

FAP 793, US40/IL 143
Highland

Job No. D-98-006-20
Seq. No. 24192

For the above referenced undertaking, IDOT’s qualified Cultural Resourcesstaff hereby make a
“No Historic Properties Affected” finding pursuant to Section 106 of the National Historic
Preservation Act.

This finding concludes the Section 106 process in accordance with the stipulations of the,
Programmatic Agreement Regarding Section 106 Implementation for Federal-Aid Transportation
Projects in the State of Illinois, executed March 6, 2018 by FHHWA, Illinois SHPO, IDOT and the

Advisory Council on Historic Preservation.
No further cultural resources coordination is required for this undertaking, unless design

modifications or new information indicate that historic properties may beaffected. If so, then,
additional coordination with my office is required.

Brad H. Koldehoff
Cultural Resources Unit Chief
Bureau of Design & Environment

BK:ses
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From: Burkwald, Kimberly

To: Macias, Brian F; Hunt, Jennifer M

Subject: PMA Seq. #24192 , "Cleared for Design Approval" - Biological Form
Date: Tuesday, July 5, 2022 2:17:33 PM

Attachments: Bio and Wetland Clearance Report of Possible Resource Conflicts.pdf

No Effect Letter from USFWS for Bats.pdf
Species List Southemn Illinois Sub-Office.ndf

A 'Cleared for Design Approval' date has been entered on the Biological form for the
following PMA record:

Sequence #: 24192

District: 8

Route: FAP 793

Marked Route: US 40/IL 143
County: Madison

State of lllinois - CONFIDENTIALITY NOTICE: The information contained in this communication is
confidential, may be attorney-client privileged or attorney work product, may constitute inside information
or internal deliberative staff communication, and is intended only for the use of the addressee.
Unauthorized use, disclosure or copying of this communication or any part thereof is strictly prohibited
and may be unlawful. If you have received this communication in error, please notify the sender
immediately by return e-mail and destroy this communication and all copies thereof, including all
attachments. Receipt by an unintended recipient does not waive attorney-client privilege, attorney work
product privilege, or any other exemption from disclosure.
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
Southem Niinols Sub-Office
Soathern Tinols Sub-office

8588 Route 148
Mardon, 1L 62959-5822

In Reply Refer To: July 05, 2022
Project code: 2022-0060523
Project Name: IDOT DOH Project 24192 US 40 I, 143 ADA

Subject: Consistency letter for the TDOT DOH Project 24192 US 40 IL 143 ADA' praject
under the revised February 5, 2018, FHWA, FRA, FTA Programmatic Biological
Cpinion for Transportation Projects within the Range of the Indiana Bat and Northern
Long-eared Bat,

To whom it may conoern:

The U.S. Fish and Wildlife Service {Service) has received your request dated July 05, 2022 to
verify thet the IDOT IHOH Project 24192 US 40 IL. 143 ADA (Proposed Action) may rely on
the revised February 5, 2018, FHWA, FRA, FTA Programmatic Binlogicel Opinion for
Transportaton Projects within the Range of the Indiana Bat and Northern Long-eared Bat (PBO)
to satisfy requirements mmder Sectlon 7{a)}(2) of the Endangered Specles Act of 1973 (ESA) (87
Stat.884, as amended; 16 U.S.C. 1531 et seq.).

Based on the information you provided (Project Description shown below), you have determined
that the Proposed Action will have no effect on the endangered Indiana bat (Myatis sodalis) or
the threatened Northern long-eared bar (Myotls sepientrionalis), If the Proposed Acton Is not
modified, ne consaltation is required for these two species, If the Proposed Acton is modified,
or new information reveals that it may affect the Indiana bat and/or Northern lang-eared bat in a
mEnner or to an extent not considered in the PRO, further review to conclode the requirements of
ESA Section 7(a}{2) may be raquired,

For Proposed Actions that inciude bridge/onlvert or stuchure removal, replacement, and/or
maintenance activithes: If your initial bridge/culvert or souctore assessments failed to detect
Indiana bats, but you later detect bats prior ta, ar during construction, please submit the Post
Assessment Discovery of Bats at Bridge/Cuolvert or Structure Form (User Guide Appendix E) to
this Service Office within 2 workdng days of the incident. In these instances, potential incidental
take of Indlana bats may be exempted provided that the take is reported to the Service.
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If the Proposed Action may affect any other federally-listed or proposed species and/or
designated critical habitat, additional consultation between the lead Federal action agency and
this Service Office is required. If the proposed action has the potential to take bald or golden
eagles, additional coordination with the Service under the Bald and Golden Eagle Protection Act
may also be required. In either of these circumstances, please advise the lead Federal action
agency accordingly.

The following species may occur in your project area and are not covered by this determination:
» Decurrent False Aster Boltonia decurrens Threatened
» Eastern Massasauga (=rattlesnake) Sistrurus catenatus Threatened

= Eastern Prairie Fringed Orchid Platanthera leucophaea Threatened
* Monarch Butterfly Danaus plexippus Candidate

Spectaclecase (mussel) Cumberlandia monodonta Endangered
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Project Description

FAP ROUTE 793 (US 40/IL 143)
PROJECT NHPP-KA57(594)
SECTION (R-1)RS-5

MADISON COUNTY
CONTRACT NO. 76M79

The following project name and description was collected in IPaC as part of the endangered

species review process.

Name
IDOT DOH Project 24192 US 40 IL 143 ADA

Description

ADA upgrade and culvert extension. In stream work and possible small amounts of right of
way or temporary easements required to complete the project. No tree removal
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Determination Key Result

Based on the information you provided, you have determined that the Proposed Action will have
no effect on the endangered Indiana bat and/or the threatened Northern long-eared bat. Therefore,
no consultation with the U.S. Fish and Wildlife Service pursuant to Section 7(a)(2) of the
Endangered Species Act of 1973 (ESA) (87 Stat. 884, as amended 16 U.S.C. 1531 et seq.) is
required for these two species.

Qualification Interview

1.

Is the project within the range of the Indiana bat!!l?

[1] See Indiana bat species profile
Automatically answered
Yes

. Is the project within the range of the Northern long-eared bat!!?

[1] See Northern long-eared bat species profile
Automatically answered
Yes

. Which Federal Agency is the lead for the action?

A) Federal Highway Administration (FHWA)

. Are all project activities limited to non-construction!] activities only? (examples of non-

construction activities include: bridge/abandoned structure assessments, surveys, planning
and technical studies, property inspections, and property sales)

[1] Construction refers to activities involving ground disturbance, percussive noise, and/or lighting.
No

. Does the project include any activities that are greater than 300 feet from existing road/

rail surfacest?

[1] Road surface is defined as the actively used [e.g. motorized vehicles] driving surface and shoulders [may be
pavement, gravel, etc.] and rail surface is defined as the edge of the actively used rail ballast.

No

. Does the project include any activities within 0.5 miles of a known Indiana bat and/or

NLEB hibernaculum[1?

[1] For the purpose of this consultation, a hibernaculum is a site, most often a cave or mine, where bats hibernate
during the winter (see suitable habitat), but could alse include bridges and structures if bats are found to be
hibernating there during the winter.

No

. Is the project located within a karst area?

No
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8.

10.

11.

12.

13.

14.

15.

16.

17.

Is there any suitable!™) summer habitat for Indiana Bat or NLEB within the project action
areal??? (includes any trees suitable for maternity, roosting, foraging, or travelling habitat)

[1] See the Service’s summer survey gnidance for our current definitions of suitable habitat.

[2] The action area is defined as all areas to be affected directly or indirectly by the Federal action and not merely
the immediate area involved in the action (50 CFR Section 402.02). Further dlarification is provided by the User's
Guide for the Range-wide Programmatic Consultation for Indiana Bat and Northemn Long-eared Bat.

No

. Does the project include wetland or stream protection activities associated with

compensatory wetland mitigation?

No

Does the project include slash pile burning?

No

Does the project include any bridge removal, replacement, and/or maintenance activities
(e.g., any bridge repair, retrofit, maintenance, and/or rehabilitation work)?

No

Does the project include the removal, replacement, and/or maintenance of any structure
other than a bridge? (e.g., rest areas, offices, sheds, outbuildings, barns, parking garages,
etc.)

Yes

Is there any suitable habitat!! for Indiana bat or NLEB within 1,000 feet of the structure?
(includes any trees suitable for maternity, roosting, foraging, or travelling habitat)

[1] See the Service’s current summer survey guidance for our current definitions of suitable habitat.

No

Wwill the project involve the use of temporary lighting during the active season?

No

Will the project install new or replace existing permanent lighting?

No

Does the project include percussives or other activities (not including tree removal/
trimming or bridge/structure work) that will increase noise levels above existing traffic/
background levels?

No

Are all project activities that are not associated with habitat removal, tree removal/
trimming, bridge and/or structure activities, temporary or permanent lighting, or use of
percussives, limited to actions that DO NOT cause any additional stressors to the bat
species?

Examples: lining roadways, unlighted signage , rail road crossing signals, signal lighting, and minor road repair
such as asphalt fill of potholes, etc.
No
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18.

19.

20.

Will the project raise the road profile above the tree canopy?
No

Is the location of this project consistent with a No Effect determination in this key?
Automatically answered

Yes, because the project action area is not within suitable Indiana bat and/or NLEB
summer habitat and is outside of 0.5 miles of a hibernaculum.

Is the structure removal, replacement, or maintenance activities portion of this project
consistent with a No Effect determination in this key?

Automatically answered

Yes, because the structure is more than 1,600 feet from the nearest suitable habitat and is
therefore considered unsuitable for use by bats

130



FAP ROUTE 793 (US 40/IL 143)
PROJECT NHPP-KA57(594)
SECTION (R-1)RS-5

MADISON COUNTY
CONTRACT NO. 76M79

07/05/2022 IPaC Record Locator: 112-114683437 7

Determination Key Description: FHWA, FRA, FTA
Programmatic Consultation For Transportation Projects

Affecting NLEB Or Indiana Bat
This key was last updated in IPaC on April 28, 2022. Keys are subject to periodic revision.

This decision key is intended for projects/activities funded or authorized by the Federal Highway
Administration (FHWA), Federal Railroad Administration (FRA), and/or Federal Transit
Administration (FTA), which may require consultation with the U.S. Fish and Wildlife Service
(Service) under Section 7 of the Endangered Species Act (ESA) for the endangered Indiana bat
(Myotis sodalis) and the threatened Northern long-eared bat (NLEB) (Myotis septentrionalis).

This decision key should only be used to verify project applicability with the Service’s February
5, 2018, FHWA, FRA, FTA Programmatic Biological Opinion for Transportation Projects. The
programmatic biological opinion covers limited transportation activities that may affect either bat
species, and addresses situations that are both likely and not likely to adversely affect either bat
species. This decision key will assist in identifying the effect of a specific project/activity and
applicability of the programmatic consultation. The programmatic biolegical opinion is not
intended to cover all types of transportation actions. Activities outside the scope of the
programmatic biological opinion, or that may affect ESA-listed species other than the Indiana bat
or NLEB, or any designated critical habitat, may require additional ESA Section 7 consultation.
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IPaC User Contact Information
Agency: Illinois Department of Transportation
Name: Kimberly Burkwald

Address: 2300 South Dirksen Parkway

City: Springfield

State: IL

Zip: 62706

Email kimberly.burkwald@illinois.gov
Phone: 2175245277

Lead Agency Contact Information
Lead Agency: Federal Highway Administration
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PISH & WILDLIFE
SEAG PR
e

United States Department of the Interior

FISH AND WILDLIFE SERVICE
Southem Niinols Sub-Office
Soathern Tinols Sub-office

8588 Route 148

In Reply Refer To: July 05, 2022
Project Code: 2022-0060523
Project Name: IDOT DOH Project 24192 US 40 I, 143 ADA

Subject: List of threatened and endangered specles that may occur In your proposed project
location or may be affected by your proposed project

To Whom It May Concern:
Ta Whom It May Concerm:

The attached specles list Identifles federally threatened, endangered, proposed and candidate
speclas that may occur within tha boundary of your proposad project or may ba affactad by your
proposed project. The list also includes dasignated critical habitat, if present, within your
proposed project area or affected by your project. This list is provided to you as the initial step of
the consuliation process required under section 7{c) of the Endangered Species Act, &lso
Teferred to as Section 7 Consultation,

Under 50 CFR 402.12() (the reguiations that impléement Section 7 of the Endangerad Specias
Act) the accuracy of this species list should be verified after 30 days. This verification can
be completed formally or informally. You may verify the list by visiting the ECOSPHERE
informailon for Planning and Consultatlon {IPaC) webshe hiips:/fipac.ecosphere fws gov at
Teqular ntarvals during projact planning and Implementation and completing the same procass
yuu used o receive the atteched list.

Sectlon 7 Consultation

Seectlon 7 of tha Endangerad Speclas Aet of 1973 nequiras that actions authorzed, funded, or
carried out by Federal agencies not jpopartize federally threatened or endangerad species or
adversely modify designeted critical habitat. To fulfil this mandate, Federsl agencies {or their
designated non-federal representative) must consult with the U.S. Fish and wildlife Service
{Sendce) If they determine thelr project “may affect” listed specles or designated critical habltat.
Undar the ESA, It Is the rasponsiblity of the Federal action agency or its deslgnated
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representative to determine if a proposed action may affect endangered, threatened, or
proposed species, or designated critical habitat, and if so, to consult with the Service further.
Similarly, it is the responsibility of the Federal action agency or project proponent, not the
Service to make "no effect” determinations. If you determine that your proposed action will have
no effect on threatened or endangered species or their respective designated critical habitat,
you do not need to seek concurrence with the Service.

Note: For some species or projects, IPaC will present you with Determination Keys. You may be
able to use one or more Determination Keys to conclude consultation on your action.

Technical Assistance for Listed Species

1. For assistance in determining if suitable habitat for listed, candidate, or proposed species
occurs within your project area or if species may be affected by project activities, you can
obtain information on the species life history, species status, current range, and other
documents by selecting the species from the thumbnails or list view and visiting the
species profile page.
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No Effect Determinations for Listed Species

1. If there are no species or designated critical habitats on the Endangered Species portion
of the species list: conclude "no species and no critical habitat present" and document
your finding in your project records. No consultation under ESA section 7(a)(2) is required
if the action would result in no effects to listed species or critical habitat. Maintain a copy
of this letter and IPaC official species list for your records.

2. If any species or designated critical habitat are listed as potentially present in the action
area of the proposed project the project proponents are responsible for determining if the
proposed action will have “no effect” on any federally listed species or critical habitat. No
effect, with respect to species, means that no individuals of a species will be exposed to
any consequence of a federal action or that they will not respond to such exposure.

3. If the species habitat is not present within the action area or current data (surveys) for the
species in the action area are negative: conclude “no species habitat or species present”
and document your finding in your project records. For example, if the project area is
located entirely within a “developed area” (an area that is already graveled/paved or
supports structures and the only vegetation is limited to frequently mowed grass or
conventional landscaping, is located within an existing maintained facility yard, or is in
cultivated cropland conclude no species habitat present. Be careful when assessing
actions that affect: 1) rights-of-ways that contains natural or semi-natural vegetation
despite periodic mowing or other management; structures that have been known to
support listed species (example: bridges), and 2) surface water or groundwater. Several
species inhabit rights-of-ways, and you should carefully consider effects to surface water
or groundwater, which often extend outside of a project's immediate footprint.

4. Adequacy of Information & Surveys - Agencies may base their determinations on the best
evidence that is available or can be developed during consultation. Agencies must give
the benefit of any doubt to the species when there are any inadequacies in the
information. Inadequacies may include uncertainty in any step of the analysis. To provide
adequate information on which to base a determination, it may be appropriate to conduct
surveys to determine whether listed species or their habitats are present in the action
area. Please contact our office for more information or see the survey guidelines that the
Service has made available in IPaC.

May Effect Determinations for Listed Species

1. If the species habitat is present within the action area and survey data is unavailable or
inconclusive: assume the species is present or plan and implement surveys and interpret
results in coordination with our office. If assuming species present or surveys for the
species are positive continue with the may affect determination process. May affect, with
respect to a species, is the appropriate conclusion when a species might be exposed to a
consequence of a federal action and could respond to that exposure. For critical habitat,
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‘may affect’ is the appropriate conclusion if the action area overlaps with mapped areas of
critical habitat and an essential physical or biological feature may be exposed to a
consequence of a federal action and could change in response to that exposure.

2. Identify stressors or effects to the species and to the essential physical and biological
features of critical habitat that overlaps with the action area. Consider all consequences of
the action and assess the potential for each life stage of the species that occurs in the
action area to be exposed to the stressors. Deconstruct the action into its component
parts to be sure that you do not miss any part of the action that could cause effects to the
species or physical and biological features of critical habitat. Stressors that affect species’
resources may have consequences even if the species is not present when the project is
implemented.

3. If no listed or proposed species will be exposed to stressors caused by the action, a ‘no
effect’ determination may be appropriate — be sure to separately assess effects to critical
habitat, if any overlaps with the action area. If you determined that the propased action or
other activities that are caused by the proposed action may affect a species or critical
habitat, the next step is to describe the manner in which they will respond or be altered.
Specifically, to assess whether the species/critical habitat is "not likely to be adversely
affected" or "likely to be adversely affected.”

4. Determine how the habitat or the resource will respond to the proposed action (for
example, changes in habitat quality, quantity, availability, or distribution), and assess how
the species is expected to respond to the effects to its habitat or other resources. Critical
habitat analyses focus on how the proposed action will affect the physical and biclogical
features of the critical habitat in the action area. If there will be only beneficial effects or
the effects of the action are expected to be insignificant or discountable, conclude "may
affect, not likely to adversely affect” and submit your finding and supporting rationale to
our office and request concurrence.

5. If you cannot conclude that the effects of the action will be wholly beneficial, insignificant,
or discountable, check IPaC for species-specific Section 7 guidance and conservation
measures to determine whether there are any measures that may be implemented to
avoid or minimize the negative effects. If you modify your proposed action to include
conservation measures, assess how inclusion of those measures will likely change the
effects of the action. If you cannot conclude that the effects of the action will be wholly
beneficial, insignificant, or discountable, contact our office for assistance.

6. Letters with requests for consultation or correspondence about your project should
include the Consultation Tracking Number in the header. Electronic submission is
preferred.

For additional information on completing Section 7 Consultation including a Glossary of Terms
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used in the Section 7 Process, information reguirements for completing Section 7, and example
letters visit the Midwest Region Section 7 Consultations website at: https://iwww.fws.gov/library/
collections/midwest-region-section-7-consultations.
You may find more specific information on completing Section 7 on communication towers and
transmission lines on the following websites:
* Incidental Take Beneficial Practices: Power Lines - hitps:/iwww.fws.gov/storyfincidental-
take-beneficial-practices-power-lines

» Recommended Best Practices for Communication Tower Design, Siting, Construction,
Operation, Maintenance, and Decommissioning. - https:/iwww.fws.gov/imedia/

recommended-best-practices-communication-tower-design-siting-construction-operation
Northern Long-eared Bat Update

Please note that on March 23, 2022, the Service published a proposal to reclassify the northern
long-eared bat (NLEB) as endangered under the Endangered Species Act. The U.S. District
Court for the District of Columbia has ordered the Service to complete a new final listing
determination for the NLEB by November 2022 (Case 1:15-cv-00477, March 1, 2021). The bat,
currently listed as threatened, faces extinction due to the range-wide impacts of white-nose
syndrome (WNS), a deadly fungal disease affecting cave-dwelling bats across the continent.
The proposed reclassification, if finalized, would remove the current 4(d) rule for the NLEB, as
these rules may be applied only to threatened species. Depending on the type of effects a
project has on NLEB, the change in the species’ status may trigger the need to re-initiate
consultation for any actions that are not completed and for which the Federal action agency
retains discretion once the new listing determination becomes effective (anticipated to occur by
December 30, 2022). If your project may result in incidental take of NLEB after the new listing
goes into effect this will first need to addressed in an updated consultation that includes an
Incidental Take Statement. If your project may require re-initiation of consultation, please contact
our office for additional guidance.

Other Trust Resources and Activities

Bald and Golden Eagles

Although no longer protected under the Endangered Species Act, be aware that bald eagles are
protected under the Bald and Golden Eagle Protection Act and Migratory Bird Treaty Act, as are
golden eagles. Projects affecting these species may require measures to avoid harming eagles
or may require a permit. If your project is near an eagle nest or winter roost area, please contact
our office for further coordination. For more information on permits and other eagle information

visit our website https:/fwww.tws.gov/library/collections/bald-and-golden-eagle-management.

We appreciate your concern for threatened and endangered species. Please feel free to
contact our office with questions or for additional information.

Attachment(s):
Official Species List
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Official Species List

FAP ROUTE 793 (US 40/IL 143)
PROJECT NHPP-KA57(594)
SECTION (R-1)RS-5

MADISON COUNTY
CONTRACT NO. 76M79

This list is provided pursuant to Section 7 of the Endangered Species Act, and fulfills the
requirement for Federal agencies to "request of the Secretary of the Interior information whether
any species which is listed or proposed to be listed may be present in the area of a proposed

action".
This species list is provided by:

Southern Illinois Sub-Office
Southern Illinois Sub-office
8588 Route 148

Marion, IL 62959-5822

(618) 998-5945
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Project Summary

Project Code; 2022-0060523

Event Code: None

Project Name: IDOT DOH Project 24192 US 40 IL 143 ADA

Project Type: Road/Hwy - Maintenance/Modification

Project Description: ADA upgrade and culvert extension. In stream work and possible small
amomts of right of way or temporary sasements required 1o complete the

project. No tree removal
Project Location:
Approximate location of the project can be viewed in Google Maps: hitps://
wWww.goo, 38.74821 -B5.68183775068348. 142

Counties: Madison County, Ilinois
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Endangered Species Act Species

There is a total of 7 threatened, endangered, or candidate species on this species list.

Species on this list should be considered in an effects analysis for your project and could include
species that exist in another geographic area. For example, certain fish may appear on the species
list because a project could affect downstream species.

IPaC does not display listed species or critical habitats under the sole jurisdiction of NOAA
Fisheriesl, as USFWS does not have the authority to speak on behalf of NOAA and the
Department of Commerce.

See the "Critical habitats" section below for those critical habitats that lie wholly or partially
within your project area under this office's jurisdiction. Please contact the designated FWS office
if you have questions.

1. NOAA Fisheries, also known as the National Marine Fisheries Service (NMFS), is an
office of the National Oceanic and Atmospheric Administration within the Department of

Commerce.
Mammals
NAME STATUS
Indiana Bat Myotis sodalis Endangered

There is final critical habitat for this species, The location of the critical habitat is not available.
Species profile: https://ecos.fws.gov/ecp/species/5949

Northern Long-eared Bat Myotis septentrionalis Threatened
No critical habitat has been designated for this species.

Species profile: https://ecos.fws.gov/ecp/species/9045

Reptiles
NAME STATUS
Eastern Massasauga (=rattlesnake) Sistrurus catenatus Threatened

No critical habitat has been designated for this species.
Species profile: https://ecos.fws.gov/ecp/species/2202

Clams
NAME STATUS
Spectaclecase (mussel) Cumberlandia monodonta Endangered

No critical habitat has been designated for this species,
Species profile: https://ecos.fws.gov/ecp/species/7867
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Insects

NAME STATUS
Menarch Butterfly Danaus plexippus Candidate

No critical habitat has been designated for this species,
Species profile: https://ecos.fws.gov/ecp/species/9743

Flowering Plants
NAME STATUS

Decurrent False Aster Boltonia decurrens Threatened

No critical habitat has been designated for this species.
Species profile: https://ecos.fws.gov/ecp/species/7705

Eastern Prairie Fringed Orchid Piatanthera leucophaea Threatened
No critical habitat has been designated for this species,

Species profile: https://ecos.fws.gov/ecp/species/601

Critical habitats
THERE ARE NO CRITICAL HABITATS WITHIN YOUR PROJECT AREA UNDER THIS OFFICE'S
JURISDICTION.
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USFWS National Wildlife Refuge Lands And Fish

Hatcheries

Any activity proposed on lands managed by the National Wildlife Refuge system must undergo a
'Compatibility Determination' conducted by the Refuge. Please contact the individual Refuges to
discuss any questions or concerns.

THERE ARE NO REFUGE LANDS OR FISH HATCHERIES WITHIN YOUR PROJECT AREA.
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Migratory Birds
Certain birds are protected under the Migratory Bird Treaty Act! and the Bald and Golden Eagle
Protection Act?.

Any person or organization who plans or conducts activities that may result in impacts to
migratory birds, eagles, and their habitats should fellow appropriate regulations and consider
implementing appropriate conservation measures, as described below.

1. The Migratory Birds Treaty Act of 1918.

2, The Bald and Golden Eagle Protection Act of 1940,
3. 50 C.FR. Sec. 10.12 and 16 U.S.C. Sec. 668(a)

The birds listed below are birds of particular concern either because they occur on the
USFEWS Birds of Conservation Concern (BCC) list or warrant special attention in your
project location. To learn more about the levels of concern for birds on your list and how this
list is generated, see the FAQ below. This is not a list of every bird you may find in this location,
nor a guarantee that every bird on this list will be found in your project area. To see exact
locations of where birders and the general public have sighted birds in and around your project
area, visit the E-bird data mapping tool (Tip: enter your location, desired date range and a species
on your list), For projects that occur off the Atlantic Coast, additional maps and models detailing
the relative occurrence and abundance of bird species on your list are available. Links to
additional information about Atlantic Coast birds, and other important information about your
migratory bird list, including how to properly interpret and use your migratory bird report, can be
found below.

For guidance on when to schedule activities or implement avoidance and minimization measures
to reduce impacts to migratory birds on your list, click on the PROBABILITY OF PRESENCE
SUMMARY at the top of your list to see when these birds are most likely to be present and
breeding in your project area.

BREEDING
NAME SEASON
Bald Eagle Haligeetus leucocephalus Breeds Oct 15
This is not a Bird of Conservation Concern (BCC) in this area, but warrants attention to Aug 31
because of the Eagle Act or for potential susceptibilities in offshore areas from certain types
of development or activities.
hitps://ecos. fws.gov/ecp/species/1626
Prothonotary Warbler Protonotaria citrea Breeds Apr 1 to
This is a Bird of Conservation Concern (BCC) throughout its range in the continental USA  Jul 31

and Alaska.
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BREEDING

NAME SEASON

Red-headed Woodpecker Melanerpes erythrocephalus Breeds May 10

This is a Bird of Conservation Concern (BCC) throughout its range in the continental USA  tp Sep 10
and Alaska.

Rusty Blackbird Euphagus carolinus Breeds
This is a Bird of Conservation Concern (BCC) only in particular Bird Conservation Regions glsewhere
(BCRs) in the continental USA

Wood Thrush Hylocichla mustelina Breeds May 10
This is a Bird of Conservation Concern (BCC) throughout its range in the continental USA  to Aug 31
and Alaska,

Probability Of Presence Summary

The graphs below provide our best understanding of when birds of concern are most likely to be
present in your project area. This information can be used to tailor and schedule your project
activities to avoid or minimize impacts to birds. Please make sure you read and understand the
FAQ "Proper Interpretation and Use of Your Migratory Bird Report” before using or attempting
to interpret this report.

Probability of Presence ()

Each green bar represents the bird's relative probability of presence in the 10km grid cell(s) your
project overlaps during a particular week of the year. (A year is represented as 12 4-week
months.) A taller bar indicates a higher probability of species presence. The survey effort (see
below) can be used to establish a level of confidence in the presence score. One can have higher
confidence in the presence score if the corresponding survey effort is also high.

How is the probability of presence score calculated? The calculation is done in three steps:

1. The probability of presence for each week is calculated as the number of survey events in
the week where the species was detected divided by the total number of survey events for
that week. For example, if in week 12 there were 20 survey events and the Spotted Towhee
was found in 5 of them, the probability of presence of the Spotted Towhee in week 12 is
0.25.

2. To properly present the pattern of presence across the year, the relative probability of
presence is calculated. This is the probability of presence divided by the maximum
probability of presence across all weeks. For example, imagine the probability of presence
in week 20 for the Spotted Towhee is 0.05, and that the probability of presence at week 12
(0.25) is the maximum of any week of the year. The relative probability of presence on
week 12 is 0.25/0.25 = 1; at week 20 it is 0.05/0.25 = 0.2.

3. The relative probability of presence calculated in the previous step undergoes a statistical
conversion so that all possible values fall between 0 and 10, inclusive. This is the
probability of presence score.

Breeding Season ( )
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Yellow bars denote a very liberal estimate of the time-frame inside which the bird breeds across
its entire range. If there are no yellow bars shown for a bird, it does not breed in your project
area.

Survey Effort (1)

Vertical black lines superimposed on probability of presence bars indicate the number of surveys
performed for that species in the 10km grid cell{s) your project area overlaps. The number of
surveys is expressed as a range, for example, 33 to 64 surveys.

No Data (-)
A week is marked as having no data if there were no survey events for that week.

Survey Timeframe

Surveys from only the last 10 years are used in order to ensure delivery of currently relevant
information. The exception to this is areas off the Atlantic coast, where bird returns are based on
all years of available data, since data in these areas is currently much more sparse.

prabability of presence breeding season | survey effort —no data

SPECIES JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC
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Additional information can be found using the following links:

» Birds of Conservation Concern https://www.fws.gov/program/migratory-birds/species

= Measures for avoiding and minimizing impacts to birds https://www.fws.gov/library/
collections/avoiding-and-minimizing-incidental-take-migratory-birds

» Nationwide conservation measures for birds https://www.fws.gov/sites/default/files/
documents/nationwide-standard-conservation-measures.pdf
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Migratory Birds FAQ

Tell me more about conservation measures I can implement to avoid or minimize impacts
to migratory birds.

Nationwide Conservation Measures describes measures that can help avoid and minimize
impacts to all birds at any location year round. Implementation of these measures is particularly
important when birds are most likely to occur in the project area. When birds may be breeding in
the area, identifying the locations of any active nests and avoiding their destruction is a very
helpful impact minimization measure. To see when birds are most likely to occur and be breeding
in your project area, view the Probability of Presence Summary. Additional measures or permits
may be advisable depending on the type of activity you are conducting and the type of
infrastructure or bird species present on your project site.

What does IPaC use to generate the migratory birds potentially occurring in my specified
location?

The Migratory Bird Resource List is comprised of USFWS Birds of Conservation Concern
(BCC) and other species that may warrant special attention in your project location.

The migratory bird list generated for your project is derived from data provided by the Avian
Knowledge Network (AKN). The AKN data is based on a growing collection of survey, banding,
and citizen science datasets and is queried and filtered to return a list of those birds reported as
occurring in the 10km grid cell(s) which your project intersects, and that have been identified as
warranting special attention because they are a BCC species in that area, an eagle (Eagle Act
requirements may apply), or a species that has a particular vulnerability to offshore activities or
development.

Again, the Migratory Bird Resource list includes only a subset of birds that may occur in your
project area. It is not representative of all birds that may occur in your project area. To get a list
of all birds potentially present in your project area, please visit the AKN Phenology Tool.

What does IPaC use to generate the probability of presence graphs for the migratory birds
potentially occurring in my specified location?

The probability of presence graphs associated with your migratory bird list are based on data
provided by the Avian Knowledge Network (AKN). This data is derived from a growing

collection of survey, banding, and citizen science datasets .

Probability of presence data is continuously being updated as new and better information
becomes available. To learn more about how the probability of presence graphs are produced and
how to interpret them, go the Probability of Presence Summary and then click on the "Tell me
about these graphs" link.

How do I know if a bird is breeding, wintering, migrating or present year-round in my
project area?

To see what part of a particular bird's range your project area falls within (i.e. breeding,
wintering, migrating or year-round), you may refer to the following resources: The Cornell Lab
of Ornithology All About Birds Bird Guide, or (if you are unsuccessful in locating the bird of
interest there), the Cornell Lab of Ornithology Neotropical Birds guide. If a bird on your
migratory bird species list has a breeding season associated with it, if that bird does occur in your
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project area, there may be nests present at some point within the timeframe specified. If "Breeds
elsewhere" is indicated, then the bird likely does not breed in your project area.

What are the levels of concern for migratory birds?
Migratory birds delivered through IPaC fall into the following distinct categories of concern:

1. "BCC Rangewide" birds are Birds of Conservation Concern (BCC) that are of concern
throughout their range anywhere within the USA (including Hawaii, the Pacific Islands,
Puerto Rico, and the Virgin Islands);

2. "BCC - BCR" birds are BCCs that are of concern only in particular Bird Conservation
Regions (BCRs) in the continental USA; and

3. "Non-BCC - Vulnerable" birds are not BCC species in your project area, but appear on
your list either because of the Eagle Act requirements (for eagles) or (for non-eagles)
potential susceptibilities in offshore areas from certain types of development or activities
(e.g. offshore energy development or longline fishing).

Although it is important to try to avoid and minimize impacts to all birds, efforts should be made,
in particular, to avoid and minimize impacts to the birds on this list, especially eagles and BCC
species of rangewide concern. For more information on conservation measures you can
implement to help avoid and minimize migratory bird impacts and requirements for eagles,
please see the FAQs for these topics.

Details about birds that are potentially affected by offshore projects

For additional details about the relative occurrence and abundance of both individual bird species
and groups of bird species within your project area off the Atlantic Coast, please visit the
Northeast Ocean Data Portal. The Portal also offers data and information about other taxa besides
birds that may be helpful to you in ycur project review. Alternately, you may download the bird
model results files underlying the portal maps through the NOAA NCCOS Integrative Statistical

Modeling and Predictive Mapping of Marine Bird Distributions and Abundance on the Atlantic
Quter Continental Shelf project webpage.

Bird tracking data can also provide additional details about occurrence and habitat use
throughout the year, including migration. Models relying on survey data may not include this
information. For additional information on marine bird tracking data, see the Diving Bird Study

and the nanotag studies or contact Caleb Spiegel or Pam Loring,.

What if I have eagles on my list?
If your project has the potential to disturb or kill eagles, you may need to obtain a permit to avoid
violating the Eagle Act should such impacts occur.

Proper Interpretation and Use of Your Migratory Bird Report

The migratory bird list generated is not a list of all birds in your project area, only a subset of
birds of priority concern. To learn more about how your list is generated, and see options for
identifying what other birds may be in your project area, please see the FAQ "What does [PaC
use to generate the migratory birds potentially occurring in my specified location”. Please be
aware this report provides the "probability of presence” of birds within the 10 km grid cell(s) that
overlap your project; not your exact project footprint. On the graphs provided, please also look
carefully at the survey effort (indicated by the black vertical bar) and for the existence of the "no
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data” indicator (a red horizontal bar). A high survey effort is the key component. If the survey
effort is high, then the probability of presence score can be viewed as more dependable. In
contrast, a low survey effort bar or no data bar means a lack of data and, therefore, a lack of
certainty about presence of the species. This list is not perfect; it is simply a starting point for
identifying what birds of concern have the potential to be in your project area, when they might
be there, and if they might be breeding (which means nests might be present). The list helps you
know what to look for to confirm presence, and helps guide you in knowing when to implement
conservation measures to avoid or minimize potential impacts from your project activities,
should presence be confirmed. To learn more about conservation measures, visit the FAQ "Tell
me about conservation measures I can implement to avoid or minimize impacts to migratory
birds" at the bottom of your migratory bird trust resources page.
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IPaC User Contact Information
Agency: Illinois Department of Transportation
Name: Kimberly Burkwald

Address: 2300 South Dirksen Parkway

City: Springfield

State: IL

Zip: 62706

Email kimberly.burkwald@illinois.gov
Phone: 2175245277

Lead Agency Contact Information
Lead Agency: Federal Highway Administration
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Sequence #:24192

US 40 IL 143 ADA

Resource in Vicinity of Project
*none found

INAI & NP within 1 mile
*none found

No Resource Found

*INAI

*Nature Preserve

*T&E

*National Wetlands Inventory
*INHS Wetlands

*RPBB HPZ

*Roadside Prairie Inventory
*Ducks Unlimited Wetlands

There are no wetlands,
prairies, INAI, Nature
Preserve or Land and
Water Reserve sites, or
state or federally
threatened or
endangered species in
the project vicinity.

County: MADISON
Section (PLSS): 3 4N5W32
Area:

0.01069 square miles

6.84085 acres

Transportation Review for Ecological Compliance N
Report of Possible Resource Conflicts [
0 0.03 0.07 0.13 0.2 0.26
i Source:
Mlles Illinois Natural Heritage Database

Created by: Burkwaldk Printed 7/5/2022 12:07:50 PM
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FHWA-1273 -- Revised July 5, 2022

REQUIRED CONTRACT PROVISIONS FEDERAL-AID CONSTRUCTION CONTRACTS

I General

Il. Nondiscrimination

Ill.  Non-segregated Facilities

IV.  Davis-Bacon and Related Act Provisions

V. Contract Work Hours and Safety Standards Act
Provisions

VI.  Subletting or Assigning the Contract

VII.  Safety: Accident Prevention

VIIl. False Statements Concerning Highway Projects

IX.  Implementation of Clean Air Act and Federal Water
Pollution Control Act

X. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion

XI.  Certification Regarding Use of Contract Funds for
Lobbying

XIl.  Use of United States-Flag Vessels:

ATTACHMENTS

A. Employment and Materials Preference for Appalachian
Development Highway System or Appalachian Local Access
Road Contracts (included in Appalachian contracts only)

. GENERAL

1. Form FHWA-1273 must be physically incorporated in each
construction contract funded under title 23, United States
Code, as required in 23 CFR 633.102(b) (excluding
emergency contracts solely intended for debris removal). The
contractor (or subcontractor) must insert this form in each
subcontract and further require its inclusion in all lower tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services). 23 CFR
633.102(e).

The applicable requirements of Form FHWA-1273 are
incorporated by reference for work done under any purchase
order, rental agreement or agreement for other services. The
prime contractor shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider. 23
CFR 633.102(e).

Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier subcontracts
(excluding subcontracts for design services, purchase orders,
rental agreements and other agreements for supplies or
services) in accordance with 23 CFR 633.102. The design-
builder shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider.

Contracting agencies may reference Form FHWA-1273 in
solicitation-for-bids or request-for-proposals documents,
however, the Form FHWA-1273 must be physically incorporated
(not referenced) in all contracts, subcontracts and lower-tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services related to a
construction contract). 23 CFR 633.102(b).

2. Subject to the applicability criteria noted in the following
sections, these contract provisions shall apply to all work

performed on the contract by the contractor's own organization
and with the assistance of workers under the contractor's
immediate superintendence and to all work performed on the
contract by piecework, station work, or by subcontract. 23 CFR
633.102(d).

3. A breach of any of the stipulations contained in these
Required Contract Provisions may be sufficient grounds for
withholding of progress payments, withholding of final
payment, termination of the contract, suspension / debarment
or any other action determined to be appropriate by the
contracting agency and FHWA.

4. Selection of Labor: During the performance of this contract,
the contractor shall not use convict labor for any purpose
within the limits of a construction project on a Federal-aid
highway unless it is labor performed by convicts who are on
parole, supervised release, or probation. 23 U.S.C. 114(b).
The term Federal-aid highway does not include roadways
functionally classified as local roads or rural minor collectors.
23 U.S.C. 101(a).

Il. NONDISCRIMINATION (23 CFR 230.107(a); 23 CFR Part
230, Subpart A, Appendix A; EO 11246)

The provisions of this section related to 23 CFR Part 230,
Subpart A, Appendix A are applicable to all Federal-aid
construction contracts and to all related construction
subcontracts of $10,000 or more. The provisions of 23 CFR
Part 230 are not applicable to material supply, engineering, or
architectural service contracts.

In addition, the contractor and all subcontractors must comply
with the following policies: Executive Order 11246, 41 CFR Part
60, 29 CFR Parts 1625-1627, 23 U.S.C. 140, Section 504

of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794),
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C.
2000d et seq.), and related regulations including 49 CFR Parts
21, 26, and 27; and 23 CFR Parts 200, 230, and 633.

The contractor and all subcontractors must comply with: the
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, the
Standard Federal Equal Employment Opportunity Construction
Contract Specifications in 41 CFR 60-4.3.

Note: The U.S. Department of Labor has exclusive authority to
determine compliance with Executive Order 11246 and the
policies of the Secretary of Labor including 41 CFR Part 60, and
29 CFR Parts 1625-1627. The contracting agency and the
FHWA have the authority and the responsibility to ensure
compliance with 23 U.S.C. 140, Section 504 of the
Rehabilitation Act of 1973, as amended (29 U.S.C. 794), and
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C.
2000d et seq.), and related regulations including 49 CFR Parts
21, 26, and 27; and 23 CFR Parts 200, 230, and 633.

The following provision is adopted from 23 CFR Part 230,
Subpart A, Appendix A, with appropriate revisions to conform to
the U.S. Department of Labor (US DOL) and FHWA
requirements.



1. Equal Employment Opportunity: Equal Employment
Opportunity (EEO) requirements not to discriminate and to
take affirmative action to assure equal opportunity as set forth
under laws, executive orders, rules, regulations (see 28 CFR
Part 35, 29 CFR Part 1630, 29 CFR Parts 1625-1627, 41 CFR
Part 60 and 49 CFR Part 27) and orders of the Secretary of
Labor as modified by the provisions prescribed herein, and
imposed pursuant to 23 U.S.C. 140, shall constitute the EEO
and specific affirmative action standards for the contractor's
project activities under this contract. The provisions of the
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et
seq.) set forth under 28 CFR Part 35 and 29 CFR Part 1630 are

incorporated by reference in this contract. In the execution of this

contract, the contractor agrees to comply with the following
minimum specific requirement activities of EEO:

a. The contractor will work with the contracting agency and
the Federal Government to ensure that it has made every
good faith effort to provide equal opportunity with respect to all
of its terms and conditions of employment and in their review
of activities under the contract. 23 CFR 230.409 (g)(4) & (5).

b. The contractor will accept as its operating policy the
following statement:

"It is the policy of this Company to assure that applicants are
employed, and that employees are treated during employment,
without regard to their race, religion, sex, sexual orientation,
gender identity, color, national origin, age or disability. Such
action shall include: employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship, pre-
apprenticeship, and/or on-the-job training."

2. EEO Officer: The contractor will designate and make
known to the contracting officers an EEO Officer who will have
the responsibility for and must be capable of effectively
administering and promoting an active EEO program and who
must be assigned adequate authority and responsibility to do
SO.

3. Dissemination of Policy: All members of the contractor's
staff who are authorized to hire, supervise, promote, and
discharge employees, or who recommend such action or are
substantially involved in such action, will be made fully
cognizant of and will implement the contractor's EEO policy
and contractual responsibilities to provide EEO in each grade
and classification of employment. To ensure that the above
agreement will be met, the following actions will be taken as a
minimum:

a. Periodic meetings of supervisory and personnel office
employees will be conducted before the start of work and then
not less often than once every six months, at which time the
contractor's EEO policy and its implementation will be
reviewed and explained. The meetings will be conducted by
the EEO Officer or other knowledgeable company official.

b. All new supervisory or personnel office employees will be
given a thorough indoctrination by the EEO Officer, covering
all major aspects of the contractor's EEO obligations within
thirty days following their reporting for duty with the contractor.

c. All personnel who are engaged in direct recruitment for
the project will be instructed by the EEO Officer in the
contractor's procedures for locating and hiring minorities and
women.

d. Notices and posters setting forth the contractor's EEO
policy will be placed in areas readily accessible to employees,
applicants for employment and potential employees.

e. The contractor's EEO policy and the procedures to
implement such policy will be brought to the attention of
employees by means of meetings, employee handbooks, or
other appropriate means.

4. Recruitment: When advertising for employees, the
contractor will include in all advertisements for employees the
notation: "An Equal Opportunity Employer." All such
advertisements will be placed in publications having a large
circulation among minorities and women in the area from
which the project work force would normally be derived.

a. The contractor will, unless precluded by a valid
bargaining agreement, conduct systematic and direct
recruitment through public and private employee referral
sources likely to yield qualified minorities and women. To
meet this requirement, the contractor will identify sources of
potential minority group employees and establish with such
identified sources procedures whereby minority and women
applicants may be referred to the contractor for employment
consideration.

b. In the event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrals, the
contractor is expected to observe the provisions of that
agreement to the extent that the system meets the contractor's
compliance with EEO contract provisions. Where
implementation of such an agreement has the effect of
discriminating against minorities or women, or obligates the
contractor to do the same, such implementation violates
Federal nondiscrimination provisions.

c. The contractor will encourage its present employees to
refer minorities and women as applicants for employment.
Information and procedures with regard to referring such
applicants will be discussed with employees.

5. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, including hiring, upgrading,
promotion, transfer, demotion, layoff, and termination, shall be
taken without regard to race, color, religion, sex, sexual
orientation, gender identity, national origin, age or disability.
The following procedures shall be followed:

a. The contractor will conduct periodic inspections of project
sites to ensure that working conditions and employee facilities
do not indicate discriminatory treatment of project site
personnel.

b. The contractor will periodically evaluate the spread of
wages paid within each classification to determine any
evidence of discriminatory wage practices.

c. The contractor will periodically review selected personnel
actions in depth to determine whether there is evidence of
discrimination. Where evidence is found, the contractor will
promptly take corrective action. If the review indicates that the
discrimination may extend beyond the actions reviewed, such
corrective action shall include all affected persons.

d. The contractor will promptly investigate all complaints of
alleged discrimination made to the contractor in connection
with its obligations under this contract, will attempt to resolve
such complaints, and will take appropriate corrective action



within a reasonable time. If the investigation indicates that the
discrimination may affect persons other than the complainant,
such corrective action shall include such other persons. Upon
completion of each investigation, the contractor will inform every
complainant of all of their avenues of appeal.

6. Training and Promotion:

a. The contractor will assist in locating, qualifying, and
increasing the skills of minorities and women who are
applicants for employment or current employees. Such efforts
should be aimed at developing full journey level status
employees in the type of trade or job classification involved.

b. Consistent with the contractor's work force requirements
and as permissible under Federal and State regulations, the
contractor shall make full use of training programs (i.e.,
apprenticeship and on-the-job training programs for the
geographical area of contract performance). In the event a
special provision for training is provided under this contract,
this subparagraph will be superseded as indicated in the
special provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
in accordance with 23 U.S.C. 140(a).

c. The contractor will advise employees and applicants for
employment of available training programs and entrance
requirements for each.

d. The contractor will periodically review the training and
promotion potential of employees who are minorities and
women and will encourage eligible employees to apply for
such training and promotion.

7. Unions: If the contractor relies in whole or in part upon

unions as a source of employees, the contractor will use good

faith efforts to obtain the cooperation of such unions to

increase opportunities for minorities and women. 23 CFR
230.409. Actions by the contractor, either directly or through a
contractor's association acting as agent, will include the
procedures set forth below:

a. The contractor will use good faith efforts to develop, in
cooperation with the unions, joint training programs aimed
toward qualifying more minorities and women for membership
in the unions and increasing the skills of minorities and women
so that they may qualify for higher paying employment.

b. The contractor will use good faith efforts to incorporate an
EEO clause into each union agreement to the end that such
union will be contractually bound to refer applicants without
regard to their race, color, religion, sex, sexual orientation,
gender identity, national origin, age, or disability.

c. The contractor is to obtain information as to the referral
practices and policies of the labor union except that to the
extent such information is within the exclusive possession of
the labor union and such labor union refuses to furnish such
information to the contractor, the contractor shall so certify to
the contracting agency and shall set forth what efforts have
been made to obtain such information.

d. In the event the union is unable to provide the contractor
with a reasonable flow of referrals within the time limit set forth
in the collective bargaining agreement, the contractor will,
through independent recruitment efforts, fill the employment
vacancies without regard to race, color, religion, sex, sexual
orientation, gender identity, national origin, age, or disability;
making full efforts to obtain qualified and/or qualifiable
minorities and women. The failure of a union to provide

sufficient referrals (even though it is obligated to provide exclusive
referrals under the terms of a collective bargaining agreement)
does not relieve the contractor from the requirements of this
paragraph. In the event the union referral practice prevents the
contractor from meeting the obligations pursuant to Executive
Order 11246, as amended, and these special provisions, such
contractor shall immediately notify the contracting agency.

8. Reasonable Accommodation for Applicants /
Employees with Disabilities: The contractor must be familiar
with the requirements for and comply with the Americans with
Disabilities Act and all rules and regulations established
thereunder. Employers must provide reasonable
accommodation in all employment activities unless to do so
would cause an undue hardship.

9. Selection of Subcontractors, Procurement of Materials
and Leasing of Equipment: The contractor shall not
discriminate on the grounds of race, color, religion, sex, sexual
orientation, gender identity, national origin, age, or disability in
the selection and retention of subcontractors, including
procurement of materials and leases of equipment. The
contractor shall take all necessary and reasonable steps to
ensure nondiscrimination in the administration of this contract.

a. The contractor shall notify all potential subcontractors,
suppliers, and lessors of their EEO obligations under this
contract.

b. The contractor will use good faith efforts to ensure
subcontractor compliance with their EEO obligations.

10. Assurances Required:

a. The requirements of 49 CFR Part 26 and the State
DOT’s FHWA-approved Disadvantaged Business Enterprise
(DBE) program are incorporated by reference.

b. The contractor, subrecipient or subcontractor shall not
discriminate on the basis of race, color, national origin, or sex
in the performance of this contract. The contractor shall carry
out applicable requirements of 49 CFR part 26 in the award
and administration of DOT-assisted contracts. Failure by the
contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this
contract or such other remedy as the recipient deems
appropriate, which may include, but is not limited to:

(1) Withholding monthly progress payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from future bidding as non-
responsible.

c. The Title VI and nondiscrimination provisions of U.S.
DOT Order 1050.2A at Appendixes A and E are incorporated
by reference. 49 CFR Part 21.

11. Records and Reports: The contractor shall keep such
records as necessary to document compliance with the EEO
requirements. Such records shall be retained for a period of
three years following the date of the final payment to the
contractor for all contract work and shall be available at
reasonable times and places for inspection by authorized
representatives of the contracting agency and the FHWA.

a. The records kept by the contractor shall document the
following:



(1) The number and work hours of minority and non-
minority group members and women employed in each work
classification on the project;

(2) The progress and efforts being made in cooperation
with unions, when applicable, to increase employment
opportunities for minorities and women; and

(3) The progress and efforts being made in locating, hiring,
training, qualifying, and upgrading minorities and women.

b. The contractors and subcontractors will submit an annual
report to the contracting agency each July for the duration of
the project indicating the number of minority, women, and non-
minority group employees currently engaged in each work
classification required by the contract work. This information is
to be reported on Form FHWA-1391. The staffing data should
represent the project work force on board in all or any part of
the last payroll period preceding the end of July. If on-the-job
training is being required by special provision, the contractor
will be required to collect and report training data. The
employment data should reflect the work force on board during
all or any part of the last payroll period preceding the end of
July.

Ill. NONSEGREGATED FACILITIES

This provision is applicable to all Federal-aid construction
contracts and to all related construction subcontracts of more
than $10,000. 41 CFR 60-1.5.

As prescribed by 41 CFR 60-1.8, the contractor must ensure
that facilities provided for employees are provided in such a
manner that segregation on the basis of race, color, religion,
sex, sexual orientation, gender identity, or national origin cannot
result. The contractor may neither require such segregated use
by written or oral policies nor tolerate such use by employee
custom. The contractor's obligation extends further to ensure
that its employees are not assigned to perform their services at
any location under the contractor's control where the facilities
are segregated. The term "facilities" includes waiting rooms,
work areas, restaurants and other eating areas, time clocks,
restrooms, washrooms, locker rooms and other storage or
dressing areas, parking lots, drinking fountains, recreation or
entertainment areas, transportation, and housing provided for
employees. The contractor shall provide separate or single-user
restrooms and necessary dressing or sleeping areas to assure
privacy between sexes.

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

This section is applicable to all Federal-aid construction
projects exceeding $2,000 and to all related subcontracts and
lower-tier subcontracts (regardless of subcontract size), in
accordance with 29 CFR 5.5. The requirements apply to all
projects located within the right-of-way of a roadway that is
functionally classified as Federal-aid highway. 23 U.S.C. 113.
This excludes roadways functionally classified as local roads or
rural minor collectors, which are exempt. 23 U.S.C. 101.
Where applicable law requires that projects be treated as a
project on a Federal-aid highway, the provisions of this subpart
will apply regardless of the location of the project. Examples
include: Surface Transportation Block Grant Program projects
funded under 23 U.S.C. 133 [excluding recreational trails
projects], the Nationally Significant Freight and Highway

Projects funded under 23 U.S.C. 117, and National Highway
Freight Program projects funded under 23 U.S.C. 167.

The following provisions are from the U.S. Department of Labor
regulations in 29 CFR 5.5 “Contract provisions and related
matters” with minor revisions to conform to the FHWA- 1273
format and FHWA program requirements.

1. Minimum wages (29 CFR 5.5)

a. All laborers and mechanics employed or working upon
the site of the work, will be paid unconditionally and not less
often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are
permitted by regulations issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3)), the full amount of
wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less
than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers
and mechanics.

Contributions made or costs reasonably anticipated for bona
fide fringe benefits under section 1(b)(2) of the Davis-Bacon
Act on behalf of laborers or mechanics are considered wages
paid to such laborers or mechanics, subject to the provisions of
paragraph 1.d. of this section; also, regular contributions made
or costs incurred for more than a weekly period (but not less
often than quarterly) under plans, funds, or programs which
cover the particular weekly period, are deemed to be
constructively made or incurred during such weekly period.
Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination for the
classification of work actually performed, without regard to skill,
except as provided in 29 CFR 5.5(a)(4). Laborers or mechanics
performing work in more than one classification may be
compensated at the rate specified for each classification for the
time actually worked therein: Provided, That the employer's
payroll records accurately set forth the time spent in each
classification in which work is performed. The wage
determination (including any additional classification and wage
rates conformed under paragraph 1.b. of this section) and the
Davis-Bacon poster (WH-1321) shall be posted at all times by
the contractor and its subcontractors at the site of the work in a
prominent and accessible place where it can be easily seen by
the workers.

b.(1) The contracting officer shall require that any class of
laborers or mechanics, including helpers, which is not listed in the
wage determination and which is to be employed under the
contract shall be classified in conformance with the wage
determination. The contracting officer shall approve an additional
classification and wage rate and fringe benefits therefore only
when the following criteria have been met:

(i) The work to be performed by the classification
requested is not performed by a classification in the wage
determination; and

(i) The classification is utilized in the area by the
construction industry; and



(iii) The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage determination.

(2) If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their
representatives, and the contracting officer agree on the
classification and wage rate (including the amount
designated for fringe benefits where appropriate), a report of
the action taken shall be sent by the contracting officer to the
Administrator of the Wage and Hour Division, U.S.
Department of Labor, Washington, DC 20210. The
Administrator, or an authorized representative, will approve,
modify, or disapprove every additional classification action
within 30 days of receipt and so advise the contracting
officer or will notify the contracting officer within the 30-day
period that additional time is necessary.

(3) In the event the contractor, the laborers or mechanics
to be employed in the classification or their representatives,
and the contracting officer do not agree on the proposed
classification and wage rate (including the amount
designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the
views of all interested parties and the recommendation of the
contracting officer, to the Administrator for determination.
The Administrator, or an authorized representative, will issue
a determination within 30 days of receipt and so advise the
contracting officer or will notify the contracting officer within
the 30-day period that additional time is necessary.

(4) The wage rate (including fringe benefits where
appropriate) determined pursuant to paragraphs 1.b.(2) or
1.b.(3) of this section, shall be paid to all workers performing
work in the classification under this contract from the first
day on which work is performed in the classification.

c. Whenever the minimum wage rate prescribed in the contract
for a class of laborers or mechanics includes a fringe benefit
which is not expressed as an hourly rate, the contractor shall
either pay the benefit as stated in the wage determination or shall
pay another bona fide fringe benefit or an hourly cash equivalent
thereof.

d. If the contractor does not make payments to a trustee or
other third person, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, That the Secretary of Labor
has found, upon the written request of the contractor, that the
applicable standards of the Davis-Bacon Act have been met.
The Secretary of Labor may require the contractor to set aside
in a separate account assets for the meeting of obligations
under the plan or program.

2. Withholding (29 CFR 5.5)

The contracting agency shall upon its own action or upon written
request of an authorized representative of the Department of
Labor, withhold or cause to be withheld from the contractor
under this contract, or any other Federal contract with the same
prime contractor, or any other federally- assisted contract
subject to Davis-Bacon prevailing wage requirements, which is
held by the same prime contractor, so much of the accrued
payments or advances as may be considered necessary to pay
laborers and mechanics,

including apprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any
laborer or mechanic, including any apprentice, trainee, or
helper, employed or working on the site of the work, all or part of
the wages required by the contract, the contracting agency may,
after written notice to the contractor, take such action as may be
necessary to cause the suspension of any further payment,
advance, or guarantee of funds until such violations have
ceased.

3. Payrolls and basic records (29 CFR 5.5)

a. Payrolls and basic records relating thereto shall be
maintained by the contractor during the course of the work and
preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of
each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents
thereof of the types described in section 1(b)(2)(B) of the
Davis-Bacon Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that
the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b)(2)(B) of the Davis-
Bacon Act, the contractor shall maintain records which show
that the commitment to provide such benefits is enforceable,
that the plan or program is financially responsible, and that the
plan or program has been communicated in writing to the
laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the
applicable programs.

b.(1) The contractor shall submit weekly for each week in which
any contract work is performed a copy of all payrolls to the
contracting agency. The payrolls submitted shall set out
accurately and completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that full social
security numbers and home addresses shall not be included on
weekly transmittals. Instead the payrolls shall only need to
include an individually identifying number for each employee
(e.g., the last four digits of the employee's social security
number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH-347 is
available for this purpose from the Wage and Hour Division
Web site. The prime contractor is responsible for the
submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social
security number and current address of each covered worker,
and shall provide them upon request to the contracting agency
for transmission to the State DOT, the FHWA or the Wage and
Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requirements. It is not a violation of this section for a prime
contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own
records, without weekly submission to the contracting agency.

(2) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the contractor or



subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall
certify the following:

(i) That the payroll for the payroll period contains the
information required to be provided under 29 CFR
5.5(a)(3)(ii), the appropriate information is being
maintained under 29 CFR 5.5(a)(3)(i), and that such
information is correct and complete;

(i) That each laborer or mechanic (including each
helper, apprentice, and trainee) employed on the contract
during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly,
and that no deductions have been made either directly or
indirectly from the full wages earned, other than
permissible deductions as set forth in 29 CFR part 3;

(iii) That each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed,
as specified in the applicable wage determination
incorporated into the contract.

(3) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph 3.b.(2) of
this section.

(4) The falsification of any of the above certifications may
subject the contractor or subcontractor to civil or criminal
prosecution under 18 U.S.C. 1001 and 31 U.S.C. 231.

c. The contractor or subcontractor shall make the records
required under paragraph 3.a. of this section available for
inspection, copying, or transcription by authorized
representatives of the contracting agency, the State DOT, the
FHWA, or the Department of Labor, and shall permit such
representatives to interview employees during working hours on
the job. If the contractor or subcontractor fails to submit the
required records or to make them available, the FHWA may,
after written notice to the contractor, the contracting agency or
the State DOT, take such action as may be necessary to cause
the suspension of any further payment, advance, or guarantee
of funds. Furthermore, failure to submit the required records
upon request or to make such records available may be
grounds for debarment action pursuant to 29 CFR 5.12.

4. Apprentices and trainees (29 CFR 5.5)

a. Apprentices (programs of the USDOL).

Apprentices will be permitted to work at less than the
predetermined rate for the work they performed when they are
employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or with a
State Apprenticeship Agency recognized by the Office, orif a
person is employed in his or her first 90 days of probationary
employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but
who has been certified by the Office of Apprenticeship Training,
Employer and Labor Services or a State

Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice.

The allowable ratio of apprentices to journeymen on the job site
in any craft classification shall not be greater than the ratio
permitted to the contractor as to the entire work force under the
registered program. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise
employed as stated above, shall be paid not less than the
applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any
apprentice performing work on the job site in excess of the ratio
permitted under the registered program shall be paid not less
than the applicable wage rate on the wage determination for the
work actually performed. Where a contractor is performing
construction on a project in a locality other than that in which its
program is registered, the ratios and wage rates (expressed in
percentages of the journeyman's hourly rate) specified in the
contractor's or subcontractor's registered program shall be
observed.

Every apprentice must be paid at not less than the rate specified
in the registered program for the apprentice's level of progress,
expressed as a percentage of the journeymen hourly rate
specified in the applicable wage determination.

Apprentices shall be paid fringe benefits in accordance with the
provisions of the apprenticeship program. If the apprenticeship
program does not specify fringe benefits, apprentices must be
paid the full amount of fringe benefits listed on the wage
determination for the applicable classification. If the
Administrator determines that a different practice prevails for the
applicable apprentice classification, fringes shall be paid in
accordance with that determination.

In the event the Office of Apprenticeship Training, Employer and
Labor Services, or a State Apprenticeship Agency recognized
by the Office, withdraws approval of an apprenticeship program,
the contractor will no longer be permitted to utilize apprentices
at less than the applicable predetermined rate for the work
performed until an acceptable program is approved.

b. Trainees (programs of the USDOL).

Except as provided in 29 CFR 5.16, trainees will not be
permitted to work at less than the predetermined rate for the
work performed unless they are employed pursuant to and
individually registered in a program which has received prior
approval, evidenced by formal certification by the U.S.
Department of Labor, Employment and Training Administration.

The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the
Employment and Training Administration.

Every trainee must be paid at not less than the rate specified in
the approved program for the trainee's level of progress,
expressed as a percentage of the journeyman hourly rate
specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the
trainee program. If the trainee program does not mention fringe
benefits, trainees shall be paid the full amount of fringe benefits
listed on the wage determination unless the Administrator of the
Wage and Hour Division determines that there is an
apprenticeship program associated with the



corresponding journeyman wage rate on the wage

determination which provides for less than full fringe benefits for

apprentices. Any employee listed on the payroll at a trainee rate
who is not registered and participating in a training plan
approved by the Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage

determination for the classification of work actually performed. In
addition, any trainee performing work on the job site in excess of

the ratio permitted under the registered program shall be paid
not less than the applicable wage rate on the wage
determination for the work actually performed.

In the event the Employment and Training Administration
withdraws approval of a training program, the contractor will no

longer be permitted to utilize trainees at less than the applicable

predetermined rate for the work performed until an acceptable
program is approved.

c. Equal employment opportunity. The utilization of
apprentices, trainees and journeymen under this part shall be
in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29
CFR part 30.

d. Apprentices and Trainees (programs of the U.S. DOT).

Apprentices and trainees working under apprenticeship and skill

training programs which have been certified by the Secretary of
Transportation as promoting EEO in connection with Federal-
aid highway construction programs are not subject to the
requirements of paragraph 4 of this Section IV. 23 CFR
230.111(e)(2). The straight time hourly wage rates for
apprentices and trainees under such programs will be
established by the particular programs. The ratio of apprentices
and trainees to journeymen shall not be greater than permitted
by the terms of the particular program.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract as
provided in 29 CFR 5.5.

6. Subcontracts. The contractor or subcontractor shall insert
Form FHWA-1273 in any subcontracts and also require the
subcontractors to include Form FHWA-1273 in any lower tier
subcontracts. The prime contractor shall be responsible for the
compliance by any subcontractor or lower tier subcontractor
with all the contract clauses in 29 CFR 5.5.

7. Contract termination: debarment. A breach of the

contract clauses in 29 CFR 5.5 may be grounds for termination

of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act
requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5
are herein incorporated by reference in this contract as
provided in 29 CFR 5.5.

9. Disputes concerning labor standards. As provided in 29
CFR 5.5, disputes arising out of the labor standards provisions
of this contract shall not be subject to the general disputes
clause of this contract. Such disputes shall be resolved in
accordance with the procedures of the Department of Labor

set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning
of this clause include disputes between the contractor (or any of
its subcontractors) and the contracting agency, the

U.S. Department of Labor, or the employees or their
representatives.

10. Certification of eligibility (29 CFR 5.5)

a. By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firm who has an
interest in the contractor's firm is a person or firm ineligible to
be awarded Government contracts by virtue of section 3(a) of
the Davis-Bacon Act or 29 CFR 5.12(a)(1).

b. No part of this contract shall be subcontracted to any person
or firm ineligible for award of a Government contract by virtue
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

c. The penalty for making false statements is prescribed in the
U.S. Criminal Code, 18 U.S.C. 1001.

V. CONTRACT WORK HOURS AND SAFETY STANDARDS
ACT

Pursuant to 29 CFR 5.5(b), the following clauses apply to any
Federal-aid construction contract in an amount in excess of
$100,000 and subject to the overtime provisions of the Contract
Work Hours and Safety Standards Act. These clauses shall be
inserted in addition to the clauses required by 29 CFR 5.5(a) or
29 CFR 4.6. As used in this paragraph, the terms laborers and
mechanics include watchmen and guards.

1. Overtime requirements. No contractor or subcontractor
contracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to
work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek. 29 CFR
5.5.

2. Violation; liability for unpaid wages; liquidated
damages. In the event of any violation of the clause set forth
in paragraph 1 of this section, the contractor and any
subcontractor responsible therefor shall be liable for the
unpaid wages. In addition, such contractor and subcontractor
shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a territory, to such
District or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and guards,
employed in violation of the clause set forth in paragraph 1 of
this section, in the sum currently provided in 29 CFR 5.5(b)(2)*
for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty
hours without payment of the overtime wages required by the
clause set forth in paragraph 1 of this section. 29 CFR 5.5.

* $27 as of January 23, 2019 (See 84 FR 213-01, 218) as may be
adjusted annually by the Department of Labor; pursuant to the
Federal Civil Penalties Inflation Adjustment Act of 1990).



3. Withholding for unpaid wages and liquidated damages.
The FHWA or the contacting agency shall upon its own action
or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any
other Federal contract with the same prime contractor, or any
other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph 2 of this section.
29 CFR 5.5.

4. Subcontracts. The contractor or subcontractor shall insert
in any subcontracts the clauses set forth in paragraphs 1
through 4 of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for
compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs 1 through 4 of this
section. 29 CFR 5.5.

V1. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to all Federal-aid construction
contracts on the National Highway System pursuant to 23 CFR
635.116.

1. The contractor shall perform with its own organization
contract work amounting to not less than 30 percent (or a
greater percentage if specified elsewhere in the contract) of
the total original contract price, excluding any specialty items
designated by the contracting agency. Specialty items may be
performed by subcontract and the amount of any such
specialty items performed may be deducted from the total
original contract price before computing the amount of work
required to be performed by the contractor's own organization
(23 CFR 635.116).

a. The term “perform work with its own organization” in
paragraph 1 of Section VI refers to workers employed or
leased by the prime contractor, and equipment owned or
rented by the prime contractor, with or without operators.
Such term does not include employees or equipment of a
subcontractor or lower tier subcontractor, agents of the prime
contractor, or any other assignees. The term may include
payments for the costs of hiring leased employees from an
employee leasing firm meeting all relevant Federal and State
regulatory requirements. Leased employees may only be
included in this term if the prime contractor meets all of the
following conditions: (based on longstanding interpretation)

(1) the prime contractor maintains control over the
supervision of the day-to-day activities of the leased
employees;

(2) the prime contractor remains responsible for the quality

of the work of the leased employees;

(3) the prime contractor retains all power to accept or
exclude individual employees from work on the project; and

(4) the prime contractor remains ultimately responsible for

the payment of predetermined minimum wages, the
submission of payrolls, statements of compliance and all
other Federal regulatory requirements.

b. "Specialty Items" shall be construed to be limited to work
that requires highly specialized knowledge, abilities, or

equipment not ordinarily available in the type of contracting
organizations qualified and expected to bid or propose on the
contract as a whole and in general are to be limited to minor
components of the overall contract. 23 CFR 635.102.

2. Pursuant to 23 CFR 635.116(a), the contract amount upon
which the requirements set forth in paragraph (1) of Section VI
is computed includes the cost of material and manufactured
products which are to be purchased or produced by the
contractor under the contract provisions.

3. Pursuant to 23 CFR 635.116(c), the contractor shall furnish
(a) a competent superintendent or supervisor who is employed
by the firm, has full authority to direct performance of the work
in accordance with the contract requirements, and is in charge
of all construction operations (regardless of who performs the
work) and (b) such other of its own organizational resources
(supervision, management, and engineering services) as the
contracting officer determines is necessary to assure the
performance of the contract.

4. No portion of the contract shall be sublet, assigned or
otherwise disposed of except with the written consent of the
contracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
contractor of any responsibility for the fulfillment of the
contract. Written consent will be given only after the
contracting agency has assured that each subcontract is
evidenced in writing and that it contains all pertinent provisions
and requirements of the prime contract. (based on long-
standing interpretation of 23 CFR 635.116).

5. The 30-percent self-performance requirement of paragraph
(1) is not applicable to design-build contracts; however,
contracting agencies may establish their own self-performance
requirements. 23 CFR 635.116(d).

VIl. SAFETY: ACCIDENT PREVENTION

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

1. In the performance of this contract the contractor shall
comply with all applicable Federal, State, and local laws
governing safety, health, and sanitation (23 CFR Part 635).
The contractor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as it
determines, or as the contracting officer may determine, to be
reasonably necessary to protect the life and health of
employees on the job and the safety of the public and to
protect property in connection with the performance of the
work covered by the contract. 23 CFR 635.108.

2. ltis a condition of this contract, and shall be made a
condition of each subcontract, which the contractor enters into
pursuant to this contract, that the contractor and any
subcontractor shall not permit any employee, in performance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangerous to his/her
health or safety, as determined under construction safety and
health standards (29 CFR Part 1926) promulgated by the
Secretary of Labor, in accordance with Section 107 of the
Contract Work Hours and Safety Standards Act (40 U.S.C.
3704). 29 CFR 1926.10.

3. Pursuant to 29 CFR 1926.3, it is a condition of this contract
that the Secretary of Labor or authorized representative
thereof, shall have right of entry to any site of contract
performance to inspect or investigate the matter of compliance



with the construction safety and health standards and to carry
out the duties of the Secretary under Section 107 of the
Contract Work Hours and Safety Standards Act (40 U.S.C.
3704).

VIIl. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

In order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
degree of reliability on statements and representations made by
engineers, contractors, suppliers, and workers on Federal- aid
highway projects, it is essential that all persons concerned with
the project perform their functions as carefully, thoroughly, and
honestly as possible. Willful falsification, distortion, or
misrepresentation with respect to any facts related to the project
is a violation of Federal law. To prevent any misunderstanding
regarding the seriousness of these and similar acts, Form
FHWA-1022 shall be posted on each Federal-aid highway
project (23 CFR Part 635) in one or more places where it is
readily available to all persons concerned with the project:

18 U.S.C. 1020 reads as follows:

"Whoever, being an officer, agent, or employee of the United
States, or of any State or Territory, or whoever, whether a
person, association, firm, or corporation, knowingly makes any
false statement, false representation, or false report as to the
character, quality, quantity, or cost of the material used or to be
used, or the quantity or quality of the work performed or to be
performed, or the cost thereof in connection with the submission
of plans, maps, specifications, contracts, or costs of
construction on any highway or related project submitted for
approval to the Secretary of Transportation; or

Whoever knowingly makes any false statement, false
representation, false report or false claim with respect to the
character, quality, quantity, or cost of any work performed or to
be performed, or materials furnished or to be furnished, in
connection with the construction of any highway or related
project approved by the Secretary of Transportation; or

Whoever knowingly makes any false statement or false
representation as to material fact in any statement, certificate, or
report submitted pursuant to provisions of the Federal-aid
Roads Act approved July 11, 1916, (39 Stat. 355), as amended
and supplemented;

Shall be fined under this title or imprisoned not more than 5
years or both."

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT (42 U.S.C. 7606; 2
CFR 200.88; EO 11738)

This provision is applicable to all Federal-aid construction
contracts in excess of $150,000 and to all related subcontracts.
48 CFR 2.101; 2 CFR 200.326.

By submission of this bid/proposal or the execution of this
contract or subcontract, as appropriate, the bidder, proposer,
Federal-aid construction contractor, subcontractor, supplier, or
vendor agrees to comply with all applicable standards, orders

or regulations issued pursuant to the Clean Air Act (42 U.S.C.
7401-7671q) and the Federal Water Pollution Control Act, as
amended (33 U.S.C. 1251-1387). Violations must be reported to
the Federal Highway Administration and the Regional Office of
the Environmental Protection Agency. 2 CFR Part 200,
Appendix Il.

The contractor agrees to include or cause to be included the
requirements of this Section in every subcontract, and further
agrees to take such action as the contracting agency may direct
as a means of enforcing such requirements. 2 CFR 200.326.

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provision is applicable to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, consultant
contracts or any other covered transaction requiring FHWA
approval or that is estimated to cost $25,000 or more — as
defined in 2 CFR Parts 180 and 1200. 2 CFR 180.220 and
1200.220.

1. Instructions for Certification — First Tier Participants:

a. By signing and submitting this proposal, the prospective
first tier participant is providing the certification set out below.

b. The inability of a person to provide the certification set out
below will not necessarily result in denial of participation in this
covered transaction. The prospective first tier participant shall
submit an explanation of why it cannot provide the certification
set out below. The certification or explanation will be
considered in connection with the department or agency's
determination whether to enter into this transaction. However,
failure of the prospective first tier participant to furnish a
certification or an explanation shall disqualify such a person
from participation in this transaction. 2 CFR 180.320.

c. The certification in this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter into this transaction. If it is later
determined that the prospective participant knowingly rendered
an erroneous certification, in addition to other remedies
available to the Federal Government, the contracting agency
may terminate this transaction for cause of default. 2 CFR
180.325.

d. The prospective first tier participant shall provide
immediate written notice to the contracting agency to whom
this proposal is submitted if any time the prospective first tier
participant learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances. 2 CFR 180.345 and 180.350.

e. The terms "covered transaction," "debarred,"
"suspended," "ineligible," "participant,” "person," "principal,”
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180, Subpart |, 180.900-180.1020, and 1200.
“First Tier Covered Transactions” refers to any covered
transaction between a recipient or subrecipient of Federal
funds and a participant (such as the prime or general contract).
“Lower Tier Covered Transactions” refers to any covered
transaction under a First Tier Covered Transaction (such as
subcontracts). “First Tier Participant” refers to the participant



who has entered into a covered transaction with a recipient or
subrecipient of Federal funds (such as the prime or general
contractor). “Lower Tier Participant” refers any participant who
has entered into a covered transaction with a First Tier
Participant or other Lower Tier Participants (such as
subcontractors and suppliers).

f. The prospective first tier participant agrees by submitting
this proposal that, should the proposed covered transaction be
entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized by
the department or agency entering into this transaction. 2
CFR 180.330.

g. The prospective first tier participant further agrees by
submitting this proposal that it will include the clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transactions,"
provided by the department or contracting agency, entering
into this covered transaction, without modification, in all lower
tier covered transactions and in all solicitations for lower tier
covered transactions exceeding the $25,000 threshold. 2 CFR

180.220 and 180.300.

h. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. 2 CFR 180.300;
180.320, and 180.325. A participant is responsible for
ensuring that its principals are not suspended, debarred, or
otherwise ineligible to participate in covered transactions. 2
CFR 180.335. To verify the eligibility of its principals, as well
as the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the System for
Award Management website (https://www.sam.gov/). 2 CFR
180.300, 180.320, and 180.325.

i. Nothing contained in the foregoing shall be construed to
require the establishment of a system of records in order to

(2) Have not within a three-year period preceding this
proposal been convicted of or had a civil judgment rendered
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing
a public (Federal, State, or local) transaction or contract under
a public transaction; violation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false
statements, or receiving stolen property, 2 CFR 180.800;

(3) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State or
local) with commission of any of the offenses enumerated in
paragraph (a)(2) of this certification, 2 CFR 180.700 and
180.800; and

(4) Have not within a three-year period preceding this
application/proposal had one or more public transactions
(Federal, State or local) terminated for cause or default. 2
CFR 180.335(d).

(5) Are not a corporation that has been convicted of a felony
violation under any Federal law within the two-year period
preceding this proposal (USDOT Order 4200.6 implementing
appropriations act requirements); and

(6) Are not a corporation with any unpaid Federal tax liability
that has been assessed, for which all judicial and
administrative remedies have been exhausted, or have lapsed,
and that is not being paid in a timely manner pursuant to an
agreement with the authority responsible for collecting the tax
liability (USDOT Order 4200.6 implementing appropriations act
requirements).

b. Where the prospective participant is unable to certify to
any of the statements in this certification, such prospective
participant should attach an explanation to this proposal. 2
CFR 180.335 and 180.340.

3. Instructions for Certification - Lower Tier Participants:

(Applicable to all subcontracts, purchase orders, and other lower
tier transactions requiring prior FHWA approval or estimated to
cost $25,000 or more - 2 CFR Parts 180 and 1200). 2 CFR

render in good faith the certification required by this clause.
The knowledge and information of the prospective participant

is not required to exceed that which is normally possessed by
a prudent person in the ordinary course of business dealings.

j- Except for transactions authorized under paragraph (f) of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause
or default. 2 CFR 180.325.

* ok ok Kk Kk

2. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — First Tier
Participants:

a. The prospective first tier participant certifies to the best of
its knowledge and belief, that it and its principals:

(1) Are not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participating in covered transactions by any Federal
department or agency, 2 CFR 180.335;.

180.220 and 1200.220.

a. By signing and submitting this proposal, the prospective
lower tier participant is providing the certification set out below.

b. The certification in this clause is a material representation
of fact upon which reliance was placed when this transaction
was entered into. If it is later determined that the prospective
lower tier participant knowingly rendered an erroneous
certification, in addition to other remedies available to the
Federal Government, the department, or agency with which
this transaction originated may pursue available remedies,
including suspension and/or debarment.

c. The prospective lower tier participant shall provide
immediate written notice to the person to which this proposal is
submitted if at any time the prospective lower tier participant
learns that its certification was erroneous by reason of
changed circumstances. 2 CFR 180.365.

d. The terms "covered transaction," "debarred,"
"suspended,” "ineligible," "participant," "person," "principal,"

and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180, Subpart I, 180.900 — 180.1020, and 1200.

You may contact the person to which this proposal is



submitted for assistance in obtaining a copy of those regulations.
“First Tier Covered Transactions” refers to any covered
transaction between a recipient or subrecipient of Federal funds
and a participant (such as the prime or general contract). “Lower
Tier Covered Transactions” refers to any covered transaction
under a First Tier Covered Transaction (such as subcontracts).
“First Tier Participant” refers to the participant who has entered
into a covered transaction with a recipient or subrecipient of
Federal funds (such as the prime or general contractor). “Lower
Tier Participant” refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers).

e. The prospective lower tier participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered into, it shall not knowingly enter into
any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily
excluded from participation in this covered transaction, unless
authorized by the department or agency with which this
transaction originated. 2 CFR 1200.220 and 1200.332.

f. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transaction,"
without maodification, in all lower tier covered transactions and
in all solicitations for lower tier covered transactions exceeding
the $25,000 threshold. 2 CFR 180.220 and 1200.220.

g. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the System for
Award Management website (https://www.sam.gov/), which is
compiled by the General Services Administration. 2 CFR
180.300, 180.320, 180.330, and 180.335.

h. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to
exceed that which is normally possessed by a prudent person
in the ordinary course of business dealings.

i. Except for transactions authorized under paragraph e of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency with which this transaction originated
may pursue available remedies, including suspension and/or
debarment. 2 CFR 180.325.
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Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion--Lower Tier
Participants:

1. The prospective lower tier participant certifies, by
submission of this proposal, that neither it nor its principals:

(a) is presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participating in
covered transactions by any Federal department or agency, 2
CFR 180.355;

(b) is a corporation that has been convicted of a felony
violation under any Federal law within the two-year period
preceding this proposal (USDOT Order 4200.6 implementing
appropriations act requirements); and

(c) is a corporation with any unpaid Federal tax liability that
has been assessed, for which all judicial and administrative
remedies have been exhausted, or have lapsed, and that is
not being paid in a timely manner pursuant to an agreement
with the authority responsible for collecting the tax liability.
(USDOT Order 4200.6 implementing appropriations act
requirements)

2. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant should attach an explanation to this
proposal.
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XI. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts which exceed
$100,000. 49 CFR Part 20, App. A.

1. The prospective participant certifies, by signing and
submitting this bid or proposal, to the best of his or her
knowledge and belief, that:

a. No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employee of
any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or
cooperative agreement.

b. If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and
submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

2. This certification is a material representation of fact upon
which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by 31

U.S.C. 1352. Any person who fails to file the required certification
shall be subject to a civil penalty of not less than
$10,000 and not more than $100,000 for each such failure.

3. The prospective participant also agrees by submitting its
bid or proposal that the participant shall require that the
language of this certification be included in all lower tier



subcontracts, which exceed $100,000 and that all such recipients
shall certify and disclose accordingly.

XIl. USE OF UNITED STATES-FLAG VESSELS:

This provision is applicable to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, or any other
covered transaction. 46 CFR Part 381.

This requirement applies to material or equipment that is
acquired for a specific Federal-aid highway project. 46 CFR
381.7. Itis not applicable to goods or materials that come into
inventories independent of an FHWA funded-contract.

When oceanic shipments (or shipments across the Great Lakes)
are necessary for materials or equipment acquired for a specific

Federal-aid construction project, the bidder, proposer, contractor,

subcontractor, or vendor agrees:

1. To utilize privately owned United States-flag commercial
vessels to ship at least 50 percent of the gross tonnage
(computed separately for dry bulk carriers, dry cargo liners,
and tankers) involved, whenever shipping any equipment,
material, or commodities pursuant to this contract, to the
extent such vessels are available at fair and reasonable rates
for United States-flag commercial vessels. 46 CFR 381.7.

2. To furnish within 20 days following the date of loading for
shipments originating within the United States or within 30
working days following the date of loading for shipments
originating outside the United States, a legible copy of a rated,
‘on-board’ commercial ocean bill-of-lading in English for each
shipment of cargo described in paragraph (b)(1) of this section
to both the Contracting Officer (through the prime contractor in
the case of subcontractor bills-of-lading) and to the Office of
Cargo and Commercial Sealift (MAR-620), Maritime
Administration, Washington, DC 20590. (MARAD requires
copies of the ocean carrier's (master) bills of lading, certified
onboard, dated, with rates and charges. These bills of lading
may contain business sensitive information and therefore may
be submitted directly to MARAD by the Ocean Transportation
Intermediary on behalf of the contractor). 46 CFR 381.7.



Contract Provision - Cargo Preference Requirements
In accordance with Title 46 CFR § 381.7 (b), the contractor agrees—

“(1) To utilize privately owned United States-flag commercial vessels to ship at least 50 percent of the gross tonnage
(computed separately for dry bulk carriers, dry cargo liners, and tankers) involved, whenever shipping any equipment,
material, or commodities pursuant to this contract, to the extent such vessels are available at fair and reasonable rates for
United States-flag commercial vessels.

(2) To furnish within 20 days following the date of loading for shipments originating within the United States or within 30
working days following the date of loading for shipments originating outside the United States, a legible copy of a rated,
‘on-board’ commercial ocean bill-of-lading in English for each shipment of cargo described in paragraph (b) (1) of this
section to both the Contracting Officer (through the prime contractor in the case of subcontractor bills-of-lading) and to the
Division of National Cargo, Office of Market Development, Maritime Administration, Washington, DC 20590.

(3) To insert the substance of the provisions of this clause in all subcontracts issued pursuant to this contract.”

Provisions (1) and (2) apply to materials or equipment that are acquired solely for the project. The two provisions do not
apply to goods or materials that come into inventories independent of the project, such as shipments of Portland
cement, asphalt cement, or aggregates, when industry suppliers and contractors use these materials to replenish
existing inventories.
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